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In this application under Section 19 of the Administr-
ative Tribunals Act, 1985, the applicant has assailed
office order No. 359-Pers.ll/89 dated 27.10.1989
(Annexure A-3) and has prayed that the same be quashed
on the groundé of the order being aerbitrary, illegal |
and violative of Articles 14 and 16 of the Constitution
of India. He .has also bfayed for an imterim relief to
the effect that the operation of the aforesaid order be
stayed and the respondents be directed not to obstruct

the applicant in the discharge of his daily duties.

2. When the application came up for hearing on
admission and interim reiief on 5.&2;1989, on the statement
made by the learned counsel for the applicant that the
applicant had not jdined in the lower post pursuant to
the impugned order daﬁed 27.10.1989, status quo was
directed to be maintained till 17.1.1990. The interim
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order was thereafter comtinued till the same was vacated
by an order passed-on 8.8.,1990, The applicant filgd a
review application (R.A.133/90)lagainst the order dated
8.8.1990 by whiéh the interim order was vacated, This
review application was disposed of by an order passed

on 11.1.199]1 with the direction that the C.A. be heard
finally on the'merits expeditiously..

3. Skipping unnecessary détails and controvercies, the
facts relevant to the main issue which falﬁ?for determl-
natlof?in this case may be brlefly stated as below.

4, The applicant joined the Research and Analysis
Wing, Cabines Secretariat, Government of India, as
Assistant Field Officer (General Duty) (A.F.C. (G.D.)).

At the relevant time he was posfed as Deputy Field
Officér (GeneralmDuty) (D.F.C. (G.D.)) at S.é. Tezu

(under $.B. Dibrugarh). Vide office order No. 288-Pers.
11/89 dated 16.8.1989 (Annexure A-l) the applicant was
given officiating promotion to {he post of Field Cfficer
(F.C.) and posted to the Headquarters; He reported to
the Headquarters as F.C.(G.D.) on 26.9.1989 (FN) (Annexure
A=2). 1In partial modification of order dated 16.8,1989
(supra) his promotion-cumutransfer.as F.C. was cancelled
vide office order No. 359-Pers.ll/89 dated 20.10.1989
(Annexure A-3). By another office order No.360-Pers.ll/89
dsted 27.10.1989 (Annexure A-4) he was posted as D.F.C.
(G.D.) with effect from that date. It is | i?‘é”ééé‘ér of
cancellafion of his promotion~cum~transfer as F.C. that

the applicant has filed this application.

"5, We have perused the material on record and heard
the learned counsel for the parties. The resvondents

while filing thelr reply have contested the application
Qe.,
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but the facts as stated above are not disputed. Their
caseé%;at the promotion was to be an officiating one -

and it was to take effect from the déte'of joining the
post of F.C., at Headquarters, New Delhi after being-
formally relieved by the Deputy Commiss ioner, SB Dibrugarh
for transfer to New Delhl. it is stated that while
reporting at Headquarters on 26.9.198% and submitting his
joining report, the applicant cleverly omitted to mention
that he was not relieved by the Ceputy Commissioner,

5B Débrugarh for movement to New Delhi and that,in fact,
he simply slipped away.and joined at Headouarters. It
transpired only later that he had not been relieved a8
as above and joined unauthorisedly at Headguarters.
However, with a view to avoid inconvenience and hardship
to the applicant, he was taken on the strength of the
Headgusrters with effect from 26.9.1989 but as J.F.C.
vide off ice memorandum dated 27,10.1989. It is also
stat;d that-between his receiving the promotion-cum-
transfer order on 30.8.198%[@?? unauthorisedly reporting
at Headqqarters on 26.9.1989, it was brought to the notice
of Headquarters by the Commissioner, SB Shillong, who is
also the disciplinary authority for the post of D.F.C.,
that the bonduct of the applicant had besn under detailed
investigation since Octobef, 1988 for certain acts of.
moral turpitude involving.a tribal woman which had caused
much anguish to the local péOple, and the Commissioner
accordingly proposed that disciplinary proceediﬁgs under
Rule 14 of the C.C.5. (C.C.A.)'Eules,vl965 should be
initiated agaeinst the applicant. The charges'are stated
as belng drawn up. In this connection, the respondeats
have also stated that in accordance with para 17.9 of

the instructions circulated by the L.P. & T. vide C.i.

Co..




No.22011/5/86-5stt-D dated 10.4.1989, in case of a
Goveinment servant agalnst whom an invesiigation on
serious allegations of corruption, bribery or similer
grave misconduct is 1n progress either by the C.B.I. or
any other agency, departméntal or otherwise, if he is
recommended for promotion by the Departmental Fromotion
Committee (DEC) but the facts of investigation as above
arise(/ ~. . .~ after the recommendation of the DPC are
received but before he is actuaily promoted, it will

i be considered as if his case had been plaoed'in sealed

cover by the DFEC and he shall not be promoted until he is

completely exonerated of the charges against him.
Accordingly, it is pleaded that the applicant is not
eligible even for officiating promotion unless he is

exonerated of the charges against him.

,

6. In the promotion order dated 16.8.1989 (Annsxure A-1),
it is stated that the appointing-authority for the post of
F.C. had abproved the filling of five posts of F.U. in
promotion quota, for occupying which the persons cleared
by concerned DFC(s) for regulasr promotion are not available
on account of being away on special_aSsignment, by

" officiating promotions of the DRD.F.C.s who were found fit
for holding the post of F.C. by DFC 1989, The name of
the applicént‘appears at sl. No. 3 of the five D.?.O.s
who ‘were given officiating promotion as above. It is also
stated in this order that the Vbenefit of these promotions
will be till such time as those due for promotion, on a
regular\basis, are available to hold the post df F.0., Or
till the next CFC is convenea unless the persons being

Q lan z(/t:olé\/nj-u/ dna 4‘)1—0\»«”1}—:& Q..
promotedlonaregular basis by the subsequent DFC while still

officiasting as F.o." &nd "the service as F.C. will count
\E
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for the purpose of irmcremeat and for computing eLigibility
for promotion as S.F.0. and for one year.period of trial",
It is also stated that #these officiating-promotions will
take effect from date of joilning the post of FC". It is
clear from a perusal of this order that the applicant had
been found fit for holding the post of F.0O. by the DPC-1989,
and that the service during officiating period of promotion
was to count for computing eligibility for further
promotion as well as for one year period of trial. Further,
the aspplicant was one of the five DFOs so promoted, two
above him and two below him, and the promotion could be
terminated on the availability of aifg;gu@ho &&2‘§Gé for
promotion on a regular basis or till the next DFC is
coﬁvened. The material placed by the respondents on

record does not show {hat any officer who was due for
regular promotion had become available to warrant reversion
- of any of these five officers includirng the applicant.

There is also nothing on record to show that another DEC
had been held in which the applicant might have been found
unfit for officiating promotion. The'applicant had received
his promotion order on 30.8.1989 and had reported‘for,
joining the promotion post on 26.9.1989. There is nothing

o Goer
to show that he wasxallowed to join as FO on that date.

The comtentlion of the applicant in paras 4.4 ana 4,5 of

the 0.A. to the effect that from 26,9.1989 he was asked

to attend the Fers.ll Branch and accordihgly he did the

same and signed the attendance register daily from 26.9.1989
to 6.10.1989 when he proceeded on casual leave from 7.10.1989
to 15.10.1989 in order to bring his family from his native
place to Delhi, and that when he reported on 16.10.1989

he was asked by the Section Officer not to sign the register
Qo ot
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and sit in the Library, but on 26,10.1989 the Section
Offlcer put his name separutely as DFC and asked him to
3190 have be~n admitted by the respondents in their reply

to the aforesea id paras.

7. The respondents have not been able to establish by

‘means of any document that the applicant "slipped away" from

his old place of posting to join his bromotion post as

there is no averment or document to show that he had not
been verbally permitted by his officer at the old plaée of
posting to report thHeédquarters. Once he had been allowed
to proceed Bo Delhi and he reported for duty and allowéd

to join and function as FU, the contention.that‘he had

not been formally relieved is . not very-relevant for

determination of the issue before us.

8. The othei cohtention.of the respondents-that in view
of the orders 'of the DP & T in C.M. dated 10.4.1989 (already
feferred to above) the applicant was not eligible even for
officiating prométionris_also not tenable. It is clearly

provided in these instructions that these are applicable

before a Government servant falling in that category is -

actually promoted. . In this case the applicant had élready
béen promof;d and jolned on the promotion post ard at that
stage rec omme ndat 1on of the DFC in his case could not have
been placed in a sealed cover'b§ the DPFC. The respondents
might have taken action in pursuance of the aforessid |
instructions of the DP & leeforg issuing his orders of
promotion, The applicant has also relied in this regard

on a judgment of the Gujarat High Court in the case of

Mrs. J. S. Pandya vs. &irector Genéral of Police and Inspe~

ctor General of Police, Gujarat (SLJ 1986(1) 473) in which
Qe |




it was held that the promotion cannot be cancelled

subsequently on the ground that it was passed in ignoramce

1

of a pending departmental inquiry: In the case before us ,

on the date the prdmétion order was cancelled, no
disciplinary proceedings are stated or shown to have been

pending.

9. Itlis_clear from the pleadings of the case that no
show cause notice Qas.given to the applicant before his
promotion was cancélled. It is also clear that officers
junior to the applicant who were promoted along with the
applicant have continued to work on fhe promotion post,
The applicant relied on a judgment of Cglcutta Bench of
the Central Administrative Tribunal in the case of Shri

Ramali‘vs. Andaman and Nikobar Administration through

Lt. Governor and Ors. (ATR 1986(2) CAT 34), and the

judgment of: the Supreme Court in the case of Jagdish Prasad
Shastri vs. State of U.P. and Ors. (ATR 1971 SC 1224).
In the case of Shri Ramali (supra) it was held that even
reversion from ad-hoc promotion while juniors promoted
on the same basis are allowed to comtinue was neither in
consonance with principles of fair play nor in accordance
with the rules. In the case of Jagdish Pd. Shastri (supra)'
the facts of the case were significantly different and as
such the case is not directly on all force with the case
before us. However, their lordships of the Supreme Court
observed indthat case as below : |

110, It may be observed that according to

the decisions of this Court the mere form

of the order rbverting an officer to his

substantive post even if he is appointed

temporarily or in an officiating capacity

to a superior post, is not decisive, If

the order is made for a collateral purpose,

or in meking the order the officer is

actutated by malice, ‘the order is liable
to be set aside. Again if the order

G,
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involves a penalty, even if on the face

of it the order does not bear any such
impress, the Off icer prejudiced by the
making of that order is entitled to

prove that he has been denied the
protection of the guarantee under

Article 311 of the Constitution, or of

the protection of the rules governing

his appointment. An order of reversion
made due to exigencies of the service in
conseguence of which an off icer who was
temporarily appointed or appointed in an
of ficiating vacancy may not be challenged.
But the order passed meliciously or on
collateral consideraticons or which involves
penal consequences, or denied to the civil
servant t.e guarantee of the Constitution
or of the rules governing his employment,
is always open to challenge by appropriate
proceedings.”

G

10, No administrative ekigency has been averred or shown
for cancelling the prombtion of the applicant to the post

of FO inasﬁuch as‘neither the promotion-of all the five
officers who were promoted by the same order has been
cancelled on-any ground or mistake etc. nor any officer

due for regular promoiion was available for revertimg any

of the five officers who were promoted on officiating basis
because of non-availability of such officers. o opportunity
was given to the appliCant to show cause before the order

of cancellation of his promotion was iSsued. The impggggd
order of cancellation of promotion is, therefore, arbitrary
ard violates the principles of equality in public/eﬁ@loyment

as eﬁshrined in Articles 14 and 16 of the Constitution.

11, In the light of the foregoing discussion, we hold that

the impugned off ice order No. 359-Pers.ll/89 dated 27,10.1989

- {Annexure A~.3 to the 0.A.) cannot be sustained and the same

is qﬁashed. Accordingly, the applicant will be entitled
to work on the post of F.O. in an officiating capacity

subject to the conditions to which his promotion was made

vide office order No. 288-Pers,11/89 dated 16.8.1989
e, . | |




(Annexure A=l to the C.A.), or till he is reverted therefrom

in accordance with law.

12. The application is accordingly allowed leaving the

. ‘ . oL
parties toe bear their own costi
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