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Judgment

This application under Section 19 of the

Aiiijiistrative Tribunals Act, 1985 seekss

(1) a direction to respondent No.l viz»» the

Comptroller and Auditor General of India

(C8AG) to issue formal orders of appointBoient
temporarily to the post of Senior Deputy

Accountant General (Administration) for the

period 1.7.87 to 22.9.87 under F.R; 49(i) and

(2) that the applicant be allowed special pay of
Rs«400/- per month as admissible to the Sr.
Deputy Accountant General (Administration)
instead of Rs.200/- per month for the period

3,8.1987 to 22.9.1987.

2. The relevant facts, in brief, are as belows -

the applicant was working as DAG (Accounts)

in the tecale of Rs.3,000 - 4500 in the office of the

AG (Accounts and Entitlement) I, Madhya Pradesh,

Gwalior. One Shri Niranjan Pant, who was working as

Senior DAG (Administration) in the scale of Rs,37©0»5000,

was deputed for a training abroad for a period of four

months. Respondent No.2 viz., the AG (Accounts g

Entitlement) I, itedhya. Pradesh, vide his order dated

29.6.1987 (Anriexure A-3) directed Shri Niranjan Pant,

Senior DAG (Administration) to hand over charge to the

applicant pending receipt of instructions from CSAG's

office, after receipt of which, action was to be taken
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acGordingly» The applicant took over charge from

Stei Pant on 3Qth June, 1987 U.W.). The decided, ^

vide order dated 22.9»87 (Annexure A-6) that the post

of Senior DAG (Mministration) v^ich had fallen vacant

due to proceeding of Shri Niranjan Pant for training

abroad, will be down-graded to that of DAG (Administration)

and one Shri O.P* Patnivval, A,0, was to be entrusted

with the charge of DAG (Administration) till 31.10.1987

or the date by which Sliri Pant comes back from training

\ abroad. It is also stated in this order that the above

arrangement was purely temporary and on 'ad hoc' basis

and that the post of Senior DAG (Administration) will

stand down-graded,to that of DAG (Admn.) as long as Shri

Patniwal holds the same.

3. Office Order dated 9«7.87 was Issued by the

oface of the AS (A8£) I, Madhya Pradesh, Gwalior

(Annexure A<->4)« According to this order, consequent

upon the relief of Shri Niranjan Pant, Senior DAG (Admn.)

from that office, the applicant had assumed the charge

of DAG (Admn.) on 30.6.37 (A.N.) as per orders of

^ A.G. (A^) dated 29.6.87. The applicant was declared
as Head of the Office for the office of A.G. (A8.E) I,

Madhya Pradesh, with effect from 30.6.87 AN till further

orders. He was also delegated other powers as mentioned

in that order.

4. Vide order dated 3.8^1987 issued from the office

of C8AG, special pay was sanctioned to the incumbents

of 14 Junior Administrative Grade Level posts and 22

Senior Time Scale Level posts mentioned in Annexures 'A*

and 'B* respectively of that order. The quantum of

special pay was Rs.^sOO/- per month to a JAG level officer

and Bs.200/- per month to a Senior Time Scale officer,

and all efforts were to be made to put officers of the

right level to those posts. If, however, it was not
N
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administratively possible to do so, special pay was to '
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be regulated as under: - |

(1) When a J^G level post indicated in
Annexure 'A' is held by a Senior Ti»©
Scale Officer, the post will be down-graded
and the Senior Time Scale officer will get
a special pay of Rs,200/- per month.

(ii) When a JAG level officer is posted against
a Senior Tiffie Scale, post indicated in

Annexure he will not be entitled to

any special pay.

These orders were effective from 3.8«i987.

5. It may also be stated here that the post of

DAG belcngs to Senior Tisae Scale and that of the Senior :

to the Junior Administrative Grade.

6« The applicant's claim is that he held full

charge of the duties of the post of Senior DAG (Admn,)

during the period from 1.7.1987 to 22.9.1987 and that

he is entitled to officiating pay of the higher post

under F.R. 49(i) and also to a special pay of Hs.400/-

per month instead of a special pay of Rs.200/- per month

sanctioned to him for the period 3,8#1987 to 22.9.1987. ,

The applicant has also stated that respondent No.l had ;

issued orders on 9th September, 1983 in a similar case

of Shri Niranjan Pant, who held charge of the post of

Senior DAG temporarily at Guwahati in addition to his

ov«i duties as DAG in the office of the AG, Assam, ^illcing

(Annexure A-2).

7. The case of the respondents is that in the

Indian Audit &Accounts Qepartroent, the Senior time Scale

(DAG) and Ma (Senior D,%3) posts are Group supervisory

posts and may be held by a Senior T ime Scale or JAG

officer depending upon availability. As Shri Pant was

to be relieved for training abroad, the applicant being

the only group officer available in the office of

Respondent 2, was asked to relieve Shri Pant and at no
r

point of time, the applicant was appointed/promoted as :

Senior DAG in Junior Administrative Grade, It is also th eir
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case that the order dated 3.8.87 (Annexure A-5) inter-

aiia, provided that when a JAG level post carrying a

special pay is held by a Senior Time Scale officer, the

latter will get a special pay of Rs.20O/- p.m. and

accordingly the applicant was granted a special pay of

Rs.200/- per laonth from 3.8.87 to 22.9.87. The applicant
is stated to have assumed the charge of the post of DAG

(Adffin.) on 30»6«87 (A.K.) and not as Senior DA.G as evidenced
by Office Order dated 9.7.'87 (Annexure A-.4). Since both

the charges of mG (Accounts) and DAG (Admn*) were in the

same cadre and in the same office carrying identical

scale of pay, additional remuneration was not admissible

to the applicant in accordance with the provisions of

F,R, 49(1} and the provisions of F.R, 49(i) are not

attracted in his case* His representation was duly

core idered and a leply was sent on 15.11.1988 (Annexure

A-i4K

8. We have perused carefully the documents on

record and have also heard the learned counsel for the

parties.

9. The pay of a Government servant who is appointed

to officiate, as a temporary measure, in one or more of

other independent posts at one time under the Government

is regulated under F.R. 49. Whereas the applicant clains

that his pay should be regulated under F.R. 49(i), the

respondents state that his case is covered by F.R. 49(ii).

These provisions are reproduced belowj -

•*( i) where a Governmentservant is formally
appointed to hold full charge of the

duties of a higher post in the same office

as his own and in the same cadre Aine of

promotion, in addition to his ordinary
duties, he shall be allowed the pay
admissible to him, if he is appointed to

officiate in the higher post, unless the

competent authority reduces his officiating

^ •
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pay under Eule 35; but no additional pay
shally however^ be allowed for performing
the duties of a lower post;

(ii) where a Government servant is formally appointed
to hold dual charges of two posts in the same
cadre in the same office carrying identical
scales of pay, no additional pay shall be
admissible irrespective of the period of dual
charge; ^

Provided that if the Government servant is
appointed to ah additional post which carries
a special pay, he shall be allowed such special
pay; •»

is seen from the above that unless a Government

seivant is formally appointed to hold full charge of

the'duties of a higher post, he is not entitled to

fixation of pay under F.R. 49(i). In the case before

us, the applicant was never appointed to the post of

Senior DAG (Admn.) Ho hold full charge of the duties

of a higher post** i^ether formally or informally^ Order

dated 29.6.1987 passed by A.G. (AE)-I (Annexure A-3)

is reproduced below: -

" June 29, 1987.

Shri Wiranjan Pant, Sr D A G (Admn), is
going abroad for training. He has to be relieved
for proceeding to Delhi and onwards, on 30th June
1987 (afternoon). A communication has been sent
|>y me to Asstt Compt & Ar Genl (P) for making
arrangeiQents for looking after his charge. Pending
receipt of instructions from C A G*s office,
Shri Pant may hand over charge to Shri G L Garg,
By Accountant General (Accounts); Action as per
the instructions of the C A G may be taken after
receipt of the orders.

Shri Niranjan Pant
3r D A G (Admn)

Shri G X. Garg
DAG (Accounts)

Secretary to AG (AE)-I.

3d/-
29.06.1937
A G (AE)-I
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This order shows that the Gompetent authority - and

it is not in dispute that C8/\G was the competent

authority, was to make arrangan gmts in the temporary

absence of Shri Niranjan Pant, Senior DAG (Adsin.).

What the A.G, (AE)-I did was, he referred the matter

to th® office of Respondent No.l and pending receipt

of instructions frota him, asked Shri Niranjan Pant to

hand over charge to the applicants Respondent No.2

was neither competent to appoint the applicant to hold

full charge of the post of Senior DAQ (Admn*), nor his

order dated 29.6.i987 can be deeraed to have done that»

This order, inter-alia, clearly provided that action

as per the instructions of the C&AG may be taken after

receipt of the orders. These orders were received

vide Annexure A-6, by which one Siri O.P, Patniwal,

A.O,, was entrusted with the charge of DAG (Admn.)

in the absence of Shri Niranjan Pant.

10. it is true that the post of Senior QA^G

(Admn.) held by Shri Niranjan Pant before he proceeded

abroad for training, was forcnally down-graded to that

of DAG (Admn. ) vide C8AG*s order dated 22.9.37 and it

was, therefore, argued by the applicant that during

the period he held the post, it had not been down

graded. But it has to be seen that neither the order

dated 29»6.1987 in pursuance of vrfiich Shri Niranjan

Pant handed over charge to the applicant, nor the Office

Order dated 9.7.1987 by which he was declared as Head

of Office and delegated certain other additional powers

show that the applicant ever assumed charge of the post

of Senior D.'̂ G (Admn.). Though the applicant has prayed

for a direction to Respondent No.i to issue his formal

appointment order to the post of Senior DAG, yet, as

we have discussed above, the question of formal appoint

ment order to the post of Senior DAG would arise if

there is any informal order or arrangement to that
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effect. The applicant has not been able to establish

that he was either entrusted with the full duties of

the post of Senior DA3 (Admn.) or he ever assumed the

full charge of that post*

li* . The applicant has also taken the plea of

arbitrariness and discrimination inasmuch as one Shri

Niranjan Pant was formally appointed to the higher post

of Senior DAG and that too for a shorter period. The

relevant notification (Annexure A--2) shows that respond-

ent No.l had promoted Shri Niranjan Pant, IMS, to

Junior Administrative Grade of the Service for the

period from 6,11.1982 to 20.12.1982 as a purely

temporary measure, without prejudice to. the rights

of his seniors. It is also stated in this notification
period

that during the above/ Shri Pant held the charge of

the post of Senior 0.43 at Guhati in addition to his

own duties as IDAG in the office of Accountant General

Assam, Shillong. It is clear from this notification

that the two posts were at different stations, w^ile

the posts of which the applicant had dual charge

were in the same office. His case comes under F«R»

49 (iiii,while the applicant is claiming application

of the provisions of F.R, 49(i). Thus, the two

are not equally placed and the plea of discrijnination
basis of the

is not tenable. On the/material before us, the plea

of arbitrariness is also not substantiated in view

of the circumstances mentioned in the order dated

29.6.87 under vhich the applicant was asked to take

charge; the subsequent orders received from fche

GSAG in-v^rfiiich the post of Senior DAS (Adran.) was

formally down-graded to that of DA3 (Admn.); the

C8AG»s orders dated 3.8.1987 on the subject of grant

of special pay to certain posts mentioned therein;

and the Office Order dated 9.7.37 which clearly states

that the applicant had assumed the charge of the
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post of dag (Admn.) om 30.6,S7 (A.N. )•

12, As regards the prayer for grant of a

special pay of Rs,400/- per month instead of Rs.2CX3/-
per month» this cannot be granted in view of the clear

provisions of the order dated3.,8»87 (supra).Jri his
not

application, he has/challenged the validity of these

orders. However, in his rejoinder-affidavit, the

applicant has stated that the grant of special pay
at Rs,400/- per month if the post is held by a JAG

level officer and at Rs»200/-pKer month if the post

is held by a Senior Time Scale Officer for doing the

same work is unreasonable, unjustified and discrimin

atory and is violative of Articles 14 and 16 of the

Constitution of India, As no such ground has been

taken in the application, we cannot adjudicate the

constitutionality or otherwise of the order dated

3»B.1987 in that behalf,

13. The respondents in the counter-affidavit

have also raised preliminary objections. The first

is that the cause of action of the application had

^ accrued outside the jurisdiction of the Principal
Bench and, as such, the application is liable to be

rejected as it had been filed before a Bench which

has no territorial jurisdiction. The applicant has

stated that the cause of action ha® arisen on

non-acceptance of the applicant's claim by respondent

No,l i.e. , C&y^, who alone is the competent authority

and the fact that the relief is being sought against

him and that he resides at New Delhi, the application

is within the territorial jurisdiction of the Principal

Bench of the C.A»T« Rule 6 of the Central Administative

Tribunal (Procedure) Rules, 1987 also provides for

filing the application with the Registrar of the Bench

within whose jurisdiction, inter-alia, the cause of

action, wholly or in part, has arisen. In view of
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this as alsQ in view of the fact that the applicant !i

has retired from the service of the responden'te on

30«4.19381 we are not inclined to agree with the

preliminary objection raised by the respondents in

regard to the territorial jurisdiction.

14. Another preliminary objection raised by the

respondents is that the application is barred by

limitation as the applicant had filed his first

representation on 2.12.1937 and he should have filed

this application after waiting for six months. The
i''

applicant, on th© other hand, has stated in his

rejoinder-affidavit that having no response from

respondent No.2 to the three letters sent by him on

2.12.1937, 24.2.1983 and 30.3.1933, he represented to

respondent No.l, v\^o was competent to decide the matter,

on 25.4.1938 followed by two reminders dated 24.6.1938

and 26.9.1988. Respondent No. 1 rejected his claim only

on 15.11.1988 and the application has been filed within

one year of the aforesaid date. It is true that the

applicant should have represented to the competent '
r i

authority in the first instance itself i.e., C8AQ,

instead of first representing to respondent No.2 who

was not competent to take a decision in the matter.

However, respondent No.l having entertained the

representation of the applicant and having passed an

order thereon for the first time on 15.11.1988, the

limitation will coEEnence from i^at date (S.S. EATHOHE

Vs. STATE OF MADHYA PRADESH - AB 1990 S.C.^ page 1©). ,

15. The preliminary objection about non-joinder
was removed

of Union of Jhdia as a party/by the applicant by amending

his application with the permission of the Tribunals

The objection about mis joinder of parties has no basis.

C^. '•
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•1-6, ,2h view of the foregoing discussion, we

find no merit in this application, vtfhich is accordingly

dismissed, '^e leave the parties to bear their own costs,

(J,P. SHARMA) (P.G. JAIN)
MeiaberCJ) Merober (Aj


