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. Judament
This application under Section 19 of the

Admripistrative Tribunals Act, 1985 seeks:

(1) a direction to respondent No.l viz., the
- Comptroller and Auditor General of India
(C&AG) to issue formal orders of appointment
temporarily to the post of Senior Deputy
Accountant General (Administration) for the
period L.7.87 tc 22:9.87 under F.B: 49(i) and
(2) that the applicant be allowed special pay of
" Rs,400/= per month as admissible to the Sr.
Deputy Accountant General (Administration)
iﬁSteadAOf Rs.200/= per month for the period
3.8.1987 t0.22.9,1987, |

2. The relevant facts, im brief, are as below: =

The applicant was working es DAG (Accounts)
in the kcale of BRs.3,000 -~ 4500 in the office of the
G (Accounts and Entitlement) I, Madhya Pradesh,
Gwalior. One Shri"Niraﬁjan Pant, who was wérking as
Senior DAG (Administration) in the scale of Rs.3700-5000,
was deputéd for a training abroad for a period of four
months. Respondent No.2 viz..-the A5 (Accounts &
Entitlemeit) I, Madhya. Pradesh, vide his order dated
29,6.1987 (Annexure A-S) directed Shri Niranjen Pant,

Senior DAG (Administration) to hand over charge to the
dpplitant ﬁéhding receipt'bf instructions from C8AG's

office, after receipt of which, action was fo be takén
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accordingly, The applicant tcok over charge from

, Slri Pant on 30th June,l 1.987 {A.N. )e The C8AG decided,

vide orde..'c‘ dated 22,2.87 (Annexure A=6) that the post
of Senior DAG (4dministration) which had fallen vacant
due to proceeding of Shri Ni.ranjén Pamt for training
abroad, will be down-graded to that of DAG (Admm.stratz.on)
.and one Shri O.P. Patniwal, A.Q. was to ‘be entrusted

with the charge of DAG (Admm;strat:.on) till 31.10.1987 -

or the date by which Shri Pant ccmes back from training

_abroad. It is also steted in this order that the above

arxfangemeﬁt was 'purely ﬁemporary and on 'ad hoe' basis
and that the po;t of Senior b’AG (Adminisf,qration) will
stand d_ownfgraded to that of DASA(Admn.) as long as Shri
Patniwal holds ‘the same, | - | |

3. Office Order dated 9.7.87 was issued by the

offi ce of “the AG (A&E ) I, Madhya Pradesh, Gwalior |
(Annexure A=4), According to this order, consequent |
upon the relief of éhri Niranjan Pant, Senior DAG (Admn.;:)‘
from that ~officé, the applicant had aé.sumed the charge

| of DAG (Agmn.) on: 30.6.87 (A.N.) as per orders of

A.G. (ABE) dated 29.6.87. ‘The applicant was declared

'as Head of the Office for the office of A.G. (ASE) I,
" Madhya Pradesh, with effect from 30.6.,87 AN till further

orders. He was alsc délegated other powers as mentioned
in that order. | |
4. Vlde order dated 3.8.1987 issued from the offlce'
of CBAG, speclal pay was sanct:.oned to the incumbents

of 14 Junior Administrative Grade Level posts and 22
Senior Time Scale Level posts mentioned in Annexures 'A!
and 'B! respectively of that Qrder;' The quantum of
special pay was Rs.400/= per month to a JAG level office;ar
and Rs.200/~ per month to @ Senior Time Scale :off icer, [.
and all efforts were to be made to put officers of the f

right -level to those posts. If, however, it was not

administratively possible to do so, special pay was to !



These orders were effectxve from 3.8.l987.

~ during the period from 1.7.1987 to 22.9.1987 and that

- .of Sbri Niranjan Pant, who held charge of the‘post of
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(1) When a JNS level post 1ndicated in
Annexure 'A' is held by a Senior Time
Scale Officer, the post will be dewn=graded
-and the Senior Time Scale officer will get '
a special pay of Rs.200/= per month.

- be regulated @s under: -

(ii) When a JAG level officer is posted against
a Senior Time Scale post indicated in
Annexure 'B' he will not be entitled to
any spec1al pay.

5. It may also be stated here’ that the post of
DAG belcngs to Senior Time Scale and that of the Senlor
DAG to the Junior Administrative Grade.

6. The applicant's claim is that he held full
charge 6f the duties of”the post of Senicr DAG (Admn. ) |

he is entitled to 6fficiating pay of the}highéx post
under F.R. 49(i) and also to a special péy of Rs. 406/;

. per month instead of a special pay of Rs. .200/= per month )
~sanctioned to him for the period 3.8.1987 to 22.9.1987..

The appllcant has also stated that respondent No.l had

issued orders on 9th September, 1983 in a similer case

. Senior DAG temporarlly at GuWahdtl in addltxon to his

own duties as DAG in the cffice of the AG Assam, Shlllong
(Annexure A=2). | |

'9. . The case of the respondents is that in the

Indian Audlt & Accounts Jepartment, the aenlor'rlme Scale
(DAG) and JAG (Senior DAG) posts are Grogp supervisory °
posts and may be held by a Senior Time's§ale or JAG '

off icer depending upcn availability. As shri'Pant was

" to be relieved for training abroad, the applicant being?

‘the only group officer available ‘in the offlce of |
Respondent 2, was asked to relieve Shri Pant and at no :

point of time, the applicant was appoznted/promoted as

Senior DAG in Junior Admlnistratzve Grade. It is also theﬁr

|3
I




LA

case that the order dated 3.8.87 (Annexure A=5) inter=-
alia, provided that when a JAG level post carrying e
special pay is held by a Senior Time Scale officer, the

latter will get a spécial pay of Rs.200/= p.m. and

accordingly the applicant was granted a special pay of .

Rs.200/= per month from 3.8.,87 to 22.9.87. The applicant

is stated to have assumed the charge of the post of DAG

(Admn.) on 30¢6.87 (A.N.) aad not as Senior DAG as evidenced
by Office Order dated 9.7.87 {Annexure A-é)._ Since both
the charges of DAG (Accounts) and DAG (Admn.) were in the
same cadre and in the same office carrying identieél

scale of pay, additional remﬁneration was not admissible

to the applicant in accordance with the provisions of

F.Re 49(i)fand the provisions of F.R. 49(i) are noé
attracted in his case., His representation was duly

cors idered and a reply was sent on 15.11.1988 (Annexure
A=14). .

8. . We have perused carefully the documents on

record and have also heard the learned counsel for the
parties.

9. The pay of a Government servant who is appoinﬁed
to officiate, as a temporary measure, in one or more of
other independent.posts at one time under the Government
is regulated under F.R. 49. Whereas the applicant claims
that his pay Shouldmbe.regulated under F.R., 49(1), the
respondents state that his case is covered by F.R. 49(ii),

These provisions are reproduced below: =

(i) where a Governmentservant is formally

. appointed to hold full charge of the
duties of a higher post in the same office
as his own and in the ssme cadre Aline of
promotion, in addition to his ordinary
duties, he shall be allowed the pay
admissible to him, if he is appointed to’
officiate in the higher post, unless the
competent authority reduces his officiating

Qe



- pay under Rule 35; but no additional pay
shall, however, be allowed for performing
the duties of a lower post;.

(ii) where a Government servant is formally appointed
to hold dual charges of two posts in the same
cadre in the same offlce carrying identical

scales of pay, no addlt;onal pay shall be
admissible irrespective of the period of dual
charge; oo _ '

-Provided that if the Government servant is

(appointed to an additional post which carries-

a special pay, he Shnll be allowed such special

PBY' 2]

It is seen from the-above that unless a Government
vusezvant is formally appointed to hold full charge of
the dutles of a higher post, he is not entltled to
fixation of pay under F.R. 49(i). In the case before
us, the applicant was never appointed tovthé post of
Senior DAG (Admn.) "to hold full charge of the dut:.es

of a hlgher posth whether formally or informally. Order

dated 29.6.1987 passed by A.G. (AE)-I (Annexure A—S)

is reproduced below; - |
) ; - June 29. 1987.

Shri Niranjan Pant, Sr D A G (Admn), is
going abroad for training. He has to be relieved
for proceeding to Delhi and onwards, on 30th June
1987 (afternoon). A communication has been sent
by me to Asstt Compt & Ar Genl (P) for making
arrangements for looking after his charge. Pending
~ receipt of instructions from C A G's office,
Shri Pant may hand cver charge to Shri G L Garg,
‘By'Accountant General (Accounts). Action as per
the instructions of the C A.G may be taken after
receipt of the ordexs.

Sd/-
29.06.1987
. - A G (AE)=I
Shri Niranjan Pant
Sr D A G (Adun)

) Shri G L Garg
D A G (Accounts)

Secretary'to AG (AE)=I, %




This order shows tha£ the competent authority - and
it is not in dispute tﬁat C8AG was the competent
authority, was to make arrangenents in the temporary
absence of Shri Niranjan Pant, Senior DAG (Admn.).
What the A.G. (AE)-I did was, he referred the matter
to the office of Respondent No.l and pending receipt

of instructions from him, asked Shri Niranjan.Pant to

hand over charge to the applicant. Respondent No.2

was neither competent to appoint the applicant to hold
full charge of the post of Senior DAG (Admn.), nor his
order dated 29.5.1987 can be deemed to have done that.

- This order, inter=-alia, clearly provided that action

as per the instructions of tﬁe C8AG may be taken after
receipt of the orders. These orders were received
vide Annexure A=6, by which one Shri O.P. Patniwal,
A.Gs, was entrusted with the charge of DAG (Admn.)

in the absence of Shri Niranjan Pant.

~ lo. It is true that the post of Senior DAG

(Adan. ) held by Shri Niranjan Pant~be£ore he proceeded
abroad for training, was formally down-graded to that
of DAG (Admn.) vide CRAG's order dated 22.9.87 and it
was, therefore, argued by the applicant that during

-the_period he.held the post, it had not been downs

graded. But it has to be seen that neither the order
dated 29.4.1987 in pursuance of which Shri Niranjan

Pant handed ovei charge to the applieant;'nor the Office
Order dated 9.7.1987 by which he was declared as Head
of Office and delegaied certain other additional powers
show that thé applicant éver assumed charge of the post
of Senior DAG (Admn.). Though the applicant has prayed

for a direction to Respondent No.l to issue his formal

'apPOintmenf order to the post of Senior DAG, yet, as

‘we have discussed above, the question of formal appoint=

ment order to the post of Senior DAG would arise if

there is any informal order or arrangement to that
N




effect. The applicant has not been able to establish
that he was either entrusted with the full duties of

the post of Senior DAG (Admn.) or he ever assumed the

- full charge of that post.

11, - The applicant has also taken the plea of.
arbitrariness and discrimination inasmuch as one Shri
Niranjan Pant was formally appointed to the higher éost
of Senior DAG and that too for a shorter period. The
relevant notification (Annexure A=2) shows that respond-
ent No.l had promoted Shri Niranjan Pant, IAAS, to
Junior Administrative Grade of the Service for the
period from 6.11.1982 to 20.12,1982 as a purely
temporary measure, without prejudibe to,the/rights
of_ﬁis seniors. It %Zf%t%ﬁ stated'in this ﬁotification
that during the abovef Shri Fant held the charge of

the post of Senior DiG at Guhati in addition to his

own duties as DAG in the office of Accountant General
Assam, Shillong., It is clear from this notification
that the two posts were at-different stations, while
the posts of which the applicant had dual charge

were in the same office, His case comes under F.R.

49 (iiil,while the applicant is claiming applicati@n
of the provisions of F.R, 49(i). Thus, the two
are not equally placed and the plea of discrimination
. - basis of the
is not tenable. On the/material before us, the plea
of arbitrariness is also not substantiated in view
of the circumstances mentioned in the order dated
29.6.87 under which the applicant was asked to take
charge; the subsequent orders received from &he_
G8AG in.which the post of Senior DAG (Admn.) was
formally down-graded to that of DAG (Admn.); the

C8AG's orders dated 3.8.1987 on the subject of grant

of special pay to certain posts mentioned therein;

and the Office Crder dated 9.7.87 which clearly states

that the applicant had assumed the bhérge of the
(‘! 5 - ' .
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"application, he has/challenged the vaiidity.of these

level officer and at Rs.200/-per month if the post

-8 - |
post of DAG (Admn.) on 30.6.87 (A.N. ).
12, As regards the prayer for grant of a

special pay of Rs.400/- per month instead of Rs.200 /=
per month, this cannot be granted in view of the clear
proﬁisions of the %igfr dated§§;8.87.(5u§ra)dh his
orders., However, in his rejoinder-affidavit, the
applicant has stated that the grant of special pay

at Rs.400/~ per menth if the post is held by a JAG

is held by a 3enior Time Scale Officer for doing the

same work is'unreasonablé, unjustified and discrimine. -

atory ‘and is violative of Articles 14 and 16 of the
Constitution of India. As no such ground has been
taken in the application, we cannot adjudicate the
constitutionality or qthérwise of the order dated
3.8.1987 in that behalf.

13, The respondents in the counter=affidavit
have also raised preliminary objections. The first
is that the cause of action of the application had
accrued outside the jurisdiction of the Principal
Bénch and, as such, the application is liable to be
rejected as it had been filed before a Bench which
has no territorisl jurisdiction. Thenapplicant has
stated thét the cause of action has arisen on
non=acceptance of the applicant's claim by respondent
No.l i.e., QRAG, who alone is the competent authority
and the fact that the relief is being sought against
him and that he resides at New Delhi, the application
is within the territorial jurisdiction of the Principal
Bench of the C.A,T. Rule 6 of the Central Administative
Tribunal (Procedure) Rules, 1987 also provides for
filing the application with the Registrar of the Bench

within whose jurisdiction, inter-alia, the cause of

action, wholly or in part, has ariseh. In view of

Qo
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'this as also in view of the fact that the applicant I
| has retired from the service of the respondents on - ‘
30.4.1988, we are not'inclined to agree with the Lo
”preliminary objéction raised by the réspondents in
regard to the terrltorxal jurisdiction. ,
C 14, Another prel1m1nary objection raised by the -
| respondents is that the applicatlon is barred by
' lxmitation as the applicant had f11ed|h1s.first
représentation qé 2,12,1987 and he should have filed
this application‘after waiting for six months. The
applicant, on the other hand, has stated'in-his i
9 o rejoinder-affidavit that having no ;e,spohse from
| "responQent'No.é té_the three letters sedﬁ by him on
2,12,1987, 24.2.1988 and 30.3.1988, he represented to |
: respoﬁdentvNo.l, who was competebt to decide the mattér;
on 25.4.1938 followed by two reminders dated 24.6.1988 -
and 26.9. 1988. Respondent No.l rejected his claim only
on 15.11,1988 and the appllcation has been filed withln |
e | ~ one year of the aforesaid date. It is true that the
. ' applicant should have represented to the competent |
auihority‘in the first instance itself i;e.. C8AG, |
instead of first representing to reSpondent No.2 who
- was not competent to take a decision in the matter.
However, reSpondent No.l having entertained the
representation of the applicant and having passed an"'
order thereon for the first time on ls.ll 1988, the
“limitation wxll commence from that date (S.S. RATHCORE .
Vs. STATE OF MADHYA PRADESH = AR 1990 $.C. page 10).
. 18, The prellmlnary objecticn about non-go1nder

. was removed
of Union of India as a party/by the applicant by amendlng

his applicatlon with the permission of the Tribunal.

The objection about misjoinder of parties has no basis{;

Q.
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16. In view of the foregcing discussion,.we

- 10 =

find no merit in this application, which is accordingly
dismissed., We leave the parties to bear their own costs.

(Proer_ e 451 40

(J.P. SHARMA) (p.C. JAIN%
Member( J) 3 Member (A,




