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COLAMe

TEE HOW'BLE WR, F.K, KARTHA, VICE G luiuv\m(J)

THE HON'BLz MR, B,N, DHOURDIYAL, ADMINISULATIVE WELBER

1, dhether Leporters of local papers may be ellowed to

JUDGMENT

[}

(of the Bench delivered by Hon'ble Mr. P.K, Kertha a,
Vice Chairman(J))

edching line in the Delhi Administration are entitled to
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promotion to supervisory or «cministrative posts of Education

Officer/Assistant LWLchor/DepuLy Director/Joint Dirscteor =nd

AnQitional Director of Education in the Di
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Delhi Acdministration or whether they would retire at whe &
58 vears like those who belong to thE-adM¢nlbt ztion line.

There had been on2 round of llulg tion in the Tribunesl andvin
the Supreme Court on this iséue by shri R.S.5. 3hishocia and
shri sits Kam sharme. A Review Petition filed in Civil
Appeal 103121 of 1991 arising out of SLP(GCivil) No.2562 of
1990 in the matter of Shri R.5.3, Shishadia Vse The
adninistrator of Uhign Territory of Delhi and Others,
to be still pending. This is .snother  round of litigetion
in the Tribunel by the applicents befoie us who are lso
similarly situatédo s the issues involved are common, it is

proposed to deal with them in a common judgment,

OL///’

tire at the age of &0 vears like other teachers after their
3
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2a Eight of the =pplicants are working &s Deputy

Directors of Bducation (apglicunts in OA at 5.Nos. 1, 2, 4, &, 3,

10, 11 snd 12}, two as Sugervisors, Fhysical Educstlon

(applicents in OA 2t S.MNos. 5 and 9) -one .as AssSistant

or (3cisnce)(applicent in OA at SeMNo.7) and one as
in Ojcm/,,

Additional Director, 2ducation(sSchools)(Applicant/dt S.No3) .
? A /

o

Direc

411 of them belong to the teifnwng stzgam where the retirement

o
Q0
6}
=
w

50 vyears end they were promoted Lo the adminisiration
stream where the retirement age 1s 58 years, The dates on which
they complate the age of 58 years and 00 yesrs are iLndicate

in the comparastive chart below:-

Applicants at S.los. above  Date of retirement Date of
- at 58 vyears retirement if

' it _is o0 yezars
Applicant in L , 31,10.1989 3..10.1991 |
Applicants in 2& 3 30,%.1988 - 30.6.19%0
Applicant in 4 31,12.1989 31,124,191
applicent in 5 - 2862,18%0 28:2,1992
Applicant in 6 30.4,1990 30.4.1992
Applicents in 7 & 8 .3l.7.L993 ' 31.7,12G2
Applicant in 9 - 28,2,1991 28,2,1993
Applicant in 10 _ 30.4.1991L S 30.4,1993
Applicent in 1l 31.5,1691 Gl.3.1583
Applicant in 12 3L.7.1991 S 31,7.1993
3. It will be seen from the above that all'the aptlicants

have attained the &age of 58 years, They have continued 1n
service thereafter by virtue of the stay orders passed by the

Tribunal., The respondents have filed Miscellansous Fetitions

oraying for vacating the stay orders in the light of the orders

and dirsctions given by the Supreme Court in Shishodia's case
|

and Sita Ram Sharma's case and that is now these applicaticns

camz up for hearing on the cor *1-uonﬂe of the stay and the

b

nerits.
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4. 'The lesrnzd counsel for bolh gides have t akfia us through

the ple«dings in the first round of litigetion before the
Tribunal ond the Supreme Court «nc the orders passed by the
Tfibunal ané the Supreme Court, Both sides hive sought fram
them support for the ir respective contentions The stand of
the applicents is thst they wou lc retire ffom ;ervice.at the
age of 00 years on.the ground thet thelr service on the

sdministration side is &n extension of thelr service in the
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eaching line. The stand of the respondents is
zpplicints, on their own, accepted promotion ta the

administration line where the age of retirement 1s 53 years,

they would retire at the age of 58 years.
Se ve have -gone through the records of the case carefully

and have CODalue;eO the rival contentions., 7@ have 2lso heard
some of the «ffected pelsons d@ppearing in person,.whe z2re
expecting promotion on the administration side 1if the stay

OXauers pas

(J’ i

=«d by the Tribunul are vecated., Mrs. avnish
Ahlawst, the leasrned counsel for the responcents

conmtendad that the matter stanis coacluded by the orcers

(e

assed by the Supreme Court on the appecis filed by

[6X]

/5hri 3hishodia and Sits l.em Sherms against the juugments
deliver=d by the Tribunal, which will be discu:sed

hereinafter, Ths lesrned counsel for the applicants

S
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srgued that the issues arising out of the judgments of the

Tribunel dafed 29,1.1990 in OA 2005/1589, R.S.5. Shishodia Vs,
The administrator, Union Territory of Delhi & Others and
dated 8.2.1990 in OA No.1D53 of 1990 iﬁ Pr, site Eam Sharms Vs,
“Union of India & Others have been left undecided by the
Supreme Court. &ccording to shri 5,.,K. Bisaria, the leérn@d

counsal gppearing for some of the spolicants, the aforeszid .

B B

orders of the Supreme Court are only orders in pe2rsonam and
that ?//‘
not orders in rem. He further submitted/the issues raised

[
o)

these dpplicztions had been considered by another Bench

of this Tribunal in ifs judgment dated 20.10.1987 in

[oN

OM No.B58/86 in B.N, iian Vs. Delhi acdministration an
Others which is in their favour and that in the eVenﬁ of

our taking s diffzrent view, the matter shoﬁld be referred
to é l-rger Beanch for consideretion.  shri 3,D. Gupta, the
learned counsel appearing for some other applicants argued

thet the 4foressid orders of the Supreme Court in Shishodiah

cése and Sitz Ram 3harma's case have not adjudicated upon
“he merits and that they have merely regulated the period

of service rendered by Shri Shishodia and Dr. Sits Pam

sharmé on the post of Deputy Director.
Oe The Jjudgment of the Tribunal in Ur. 5ita Eam Sharma
merely follows the eerlier judgment in shishodia's case and,

therefore, we may discuss only the judgment in Shishodaits ca=se

' C)V\



7. In Shishodia's case, the applicant was ¢ppointed

¢s Principal cn 29.7.1960 in the Directorate of Education.,
He was promoted as Education Officer in 1976, Deputy Director

of Lducstion in 1984 and Joint Dirsctor of Education in 1988

.

He was confirmed as Princigzl, FIEX AR EX B RN RN ERISEX AR

o - ,
XEEN¥AERERE e was not confirmed on the post of Ecucation

Officer and his subseguent promotion as Deputy Director and

Joint Director were purely on ad hoc basis., He challenged the

order passed by the respondents to the effect that he would

stand retired from Governmsnt service on 30.9.1989 on attaining

the age of 58 yeérs. He hadfprayed that he was entitled to

be granted extension in service upto the age of 00 years, The
Tribunal expressed the view: that supervisory work by &

person on promotion who has acted as a,Frincipal is in the

nature of an extension of the work as a Principel but covering

N

a wider area, which. may involve several schools or zZone s,
In the operative part of the judgment, the Tribunal, however,
observad as follows:=~

u de sre, however, of the view that if this relief
cannot be granted to all thosz promoted officers +o the
rank of Education Officer/dsstt, Director/Deputy
Director/Joint Director and Additional Director who
come from the rank of Frincipal of a School under the
Delhi Administration,'they must be given an option to
revert back as Frincipals in Schools and continue till
the age of superennuation/retirement viz., & years., It
goes without saying, if they exercise the option of
reversion, they would be entitled to the pay, allowdnces
and pesnion commensurate to the rank of Princigal. They
will not be entitled to the pay and allowgnczs of the
higher promotional yosts. It is, however, made clear
that curing the period they Held the promotional posts,
they would be entitled to Fay and allowsnces of the posts
We further direct that the applicent in the present case
will also be asked to exercise his option as to whether
he would like to revert as Principal and if he gives nis
option to do so, he would be reposted as Frincipal and
continued till the age of &0 years®,

{
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8. ° On appeal filed against the aforesaid judgment by

Shri Shishodia, the Supreme Court passed the following

order on 16.8.,1991:in eivil appsal Ne,3191 ef 1991~

¥ Special leave granted,

Heving heard the learned counsel for both

the parties, we find thst the appellant has

only @bout one month to complete %0 years,

%e do not, therefore, propose to decide the

- issue arising from the impugned judgment of

the Tribunal. 3So-far as the appellantts

continusnce on the poét of Joint Director is
(™ concerned, it is alwdys open to the asuthorities
h to allow him to continue on that post or to rever%

him to his post of Principal. '

The appeal isiaccordingly disposed of¥,

| in the szid Civil Appeal &
9. T4 No.2 filed by himfwas disposed of by the

‘following order dated 25.,9.19%1;=

wo After hearing learned counsel for the carties
and hsving regard to this Court's order dated 16,8,9L
and the specilal facts and circumstances of the case we
direct that the appellent shall be retired as a
Principal on his asttaining the age of & years,

\ without &ny prejudice to his right to salary or
as

_ allowances paid to him while he wids working a
g Joint Director of the £ducation, The sppellant is
™ ' entitled to retiral benafits as Frincipel. The order

of reversion will, howevar, stand.
The IA is disposed of accordi,glyt,

dated 16,8,91, E

‘10, On a persusl of the aforesaid "erder / it cppedrs

to us that the Supreme Court after taking into account the -

facts and circumstances and without deciding the issues B
arising from the s&id judgment, disposed of the appeal with

the observetion that it was ¢lways open to the suthoriti
O
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dl low the appellant to continue on the post held. by him

in the administration line or to revert him to his post

of Frincipal, =#n identical order wes g&

[

sed on 15.8,1991

aft the

Pi
H
fD
(’D

in the case of LI, 5ita Ragm Sharma. Th

Vo)

T

respondents passed an orcer on 23.8.1991 purporting

relieve Slri Shishodia and 5Shri Sits Fem Sharma of their

duties with effect from 16,8,1991, the date of the orders

cassed by the Supreme Court. It was further edded that in

case they werz ‘nterested to seek reversion to the post of

Frincipal, they might submit their option within 24 hours

()

the recsipt of the order so that it could be considered

of
on mé rit and that their option for reversion should be from
the date prior to the date of Superannhation at the age of
58 years. On 20.2.1991, the respondents passed an order
directing thet Shri Shishodia shall stand retired from
Government service on 30.9,1989,

11l. The orders dated 23,8.1991 and 26.83.1991 were
challenged by Shri Shishodia in IA No.2 of 1991 which wes
disposed by the Supreme Gourt on 25.9.1951. Heving

7,

regard to the spscial fécis ¢nd clycumstances of the cose,

C

the Supreme Court directed that shri Shishodia shall be

i

red as Principal on his attéining the age of &0 yesrs

%)

without prejudice to his right to saléry or allowunces
paid to him while he wads working as ¢ Joint Director of
Education and.thet he would be entitled to retirzl bencfits
aslPlincipal. The Supreme Court did not find any illejslity

P

in the orders passed by the respondents on 23.8.,1921 «nd

NN




Administrétion was that he did not belong to the ca
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26,84,199L, The appellants right to retire &s Principsl

on his attaining the age of 80 yz2ars and his right to

salary and allowances paid to him while working as a

Joint Director of Education were, however, upheld,

L7 The decision of the Tribun=zl dated 20.10.1%87 in

Mian's case relied -upon by Shri Bisaria was based on the

e P

order d ted 28.3.1987 mace by the Lt, Governor, Delhi,

During the hearing, the lesrnzd counsel of the respandents

groduced before us copy of an order dated 25/286~4-1983

whereby the aforesaid order dated 28.3.1987 wss cancelled

anc withdrewn. In that case, the applicant who was

employed’as Guidance Counsellor in the Directorate of

h

Education, Delhi Administretion had sought for s

)

Girection that he wss entitled to the enhancesment of age

of superannuation at 6D years snd higher pay in accorcance

with the orders issued by the respondents on 9,9,1983 in
respect of the Delhi School Teachers enhancing their age

9]

“1oh

retir ement /s upCrcnnuuuwon to 80 years from 58 yeirs,
His contention wss that although the nomenclature of

(] L Y 1 . g ' - . s 3 o / N k)

the post held by him wss Guidance Counsellor but the

foct was that he belonged to one of the teaching
categories as detalled by the Delhi Administration itsels
in respect of diff nt non-ministerial énd ministeri

v

i

Qr

cateygories o

h

employees consisting of teaching and none
teaching staff. The contention of the Lelhi

dteqory

Of. teachers and that he was not declared as such by the
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Delhil Administration., It was in this context thst the

applicunt relied upon the order dated 26.3.,1987 mentiuned

above,
13.- The decision of the Tribunal in piian's csse is

clearly distinguisheble. 115 case wis not regarding

2l of the age of retirement of €0 vyears consequent

0
[
=)
[

on his promotion from the teaching line to administration

-

line which is in issus in the applications before us,

In the instant case, there 1s no dispute that even

fter

£

their @romotion to the adminis{rdtioﬁ line, they continued
to be tezchers; the only Controver;y is whether they would
retire at the age of & yesrs like the other teiachers or «t
the age of 38 years likes the otheis on the administretive
stream,

14, In our opinion, there is some cnom:ily in the

situation in which the applicants have besn placed. Though

-

they retain the bench mark of being teachers even afte
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their prometion to the admi ice, they are

denied the benefit of age of retirement of & ysars, as in

1

Tthe case of other teachers., This incongruity was

rzcognised by the Delhl Administration which took up the
matter at the highest level with the Sentral Goveinment.
The Central Government has nol accepted the views of the

De lhi Aadministration. It is true that so long zs the

anomaly continuzs, theie miy be no incentive to the

Q-




teachers to look forward for promction to the

administrotion stream which in turn might adversely

ff/; the educationdl system in the Union Territory of

?

Bwlhi in the long'run. This is, however, & policy matter
for theAauthorities concernad to con sider and take
dppropriate action,

15. shri G,D, Gupta.argued that the decisions of the

Delhi High Court in Smt. Sheile Furi Vs. Municéipal

Corporation dated 22.,5.1985 snd in Benwari Lal Sharme Vs,

3
=
[¢4]
—t
(49}
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Municipal Corporztion of Dslhi dated 27.2.1989 =
to the lssues arising for our consideration. These
decilsions were cited before the Tribunel in Shri shishodiats
cise and the Tribunal has discussed their relevance in its

judgment dated 29.1.1990. In Smt. Sheilas ruri's Cise, the

‘Lelhi High Court held that School Inspectress and Senior

)

School Inspectiess remain as teachers and, therefore, she

aes allowed to continue upto the ege of Sixty years.

Zven though the matisr was taken in appeal to the Supreme
Court, the same wés dismissed, Tﬁe Delhi High Court has
zllowed the Jrit Petition filed by Shri Banwiri L&l shamna
who wds Inspector of schools tu“ln“ the view that inspite
of his promotion as School Inspector, he remained a teecher,

and, therefore, he was entitled to remzin in service upto the

age of 80 vears, \ N\l




‘has finally Dvﬁlc thet the appellants' 2

29

156, . In 5Shri 3hishodia's cise, the Tribuncl obs a

[

v

L1

that‘an Inspector/Inspectress of dchools is below the
raénk of.Educ~ ion Officer/assistant Director/Deputy
Director/Joint Director/Additionsl Director of Educ=tlion,
that 211 posts. of officerslin the rank of Aésistant

Dirvector of =ducstion do not come from the stiessm of

tezchers end That there are some persons on Uepﬂb;,.un
from IAS and DANICS in the administreation line.without
eny background of teaching experience. The learned
counsel for the apblicants argued that the above

’

reasoning 1ls ot corrsct.
17 In our opinion, the grievance of the zonlicunts

hes arisen dus to the difference in the ages of raztirement

on the tes chvnm line and administration lins, This is,

however, a policv matter ‘'on which no mandamus can be

issued to the resgondents, Frescription of different
ages of retirement for verious wosts with varied levsls of
responsibility canmot be said to ba darbitrary or

' < Bepartment.
dlborlmwnazcly,rven though the pests are in the sames /.

18. The applicents have continued in service beyond the

TS on the SLL 3%

]

Y

2

4

i
Q
D
[8]
h
o
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th of the stay orders passed
by the Tribunal during the pendency of the appeal in

shishodia's c.se in the Supreme Court. The Supreme Gourt

be &0 years and thet he would be entitled to retiral benzfitz

ge of retirement wil

&,
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as Principsl, He would also be 2ntlitled to his sularny

and <llowances paid to him’ wshile he was working ss &

. of the

Joint Director of Educdition. In our opinion, the pesition/
resent applicaents is similsr to thot of Shri Shishodis

and Dr. 3ite Ram Sharma. Ve have, therefore, te bsar in

+

mind the views eyxpressed by the Tribunal 2nd the

which could be grantec thems They have alweys the

0.
(Tl‘
QO

osts and 'in that

9]

option to revert back to their teaching

3

u

cise, they would be entitled to retire it th of

@
§1
[(
®

0 years. In cése they continue to hold posts in the
administration stream, they will have to retire at the
age of 38 vears like the others belonging to the

administration stream. Whether the applicunts and those

similarly situsted who choose to remain on the administratien

-~

stream, where the age of retirement is 58 years, should

¥
-

be treated as a

[#7]

epé

[47]

G

te "block and whether on that ground

their ege of retirement should be raised to &0 years, is
essenilally a matter for the authorities concernsd to

consicder. It is for the,spplicasnts to decice whether:or not
to continue in thelr promotional posts till thev attein

the age of 58 years or seek reversion to their respective

el

=

Teaching posts. The claim of the spplicents o continge
in their promotional posts and insi®t on retirement =t the

aye of &) yesrs is not legilly tenable, o, thex
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+the authorities concerned to

3

hold thet it is open t

{

revert the spplicints to thelr tesching posts which

they Had held before thelr ¢romotion. It would not, heuever,

be fair and just to do so with retrospective effect. Having
“regerc to the peculiar fscts and circumstances, the oC

v
L

apolicentyBhould also be given the benefit of gension and

'

+

other retirement bensfits, t

i}
o
ct

sixty vears of aze.  3Such benafits should bz calculeated

]
4
=

ching line.

=

Q

on the posts held by them in the te

disposed of with the following oxders and directionst-

(i) It is open to tHe respondents to allow the

- p*euuntly
spplicants +o COxLlﬂuP cn tht respective posts/held

-

£

by them or revert them to the respective posts held by

in the tesching line béfore their promotion. 1In the evant

0of the zuthorities taking @ decision to revert them to

their respective teaching posts held by them before their

promotion, such reversion shull be only from a prospectiv

date anc not retrospectively,

{ii) In the interest of justice and esouity, the spplicents

shsll be given ¢ll the benefits admissible to & %eacheT

who would ‘have retired on attaining the e¢ge of &0 years, had

they continued in their respective teaching posts,

Th

( D
[t

A

‘retiiement benefi ts would be of the resgective

tesching post held by them before their vromoiion to the
o 7 Vo the

\

ing thelr service as upio




thelr resgective tecching gosts

(4) The stay ord: d in

tD

[£n]

IS p&sSs

hereby vacated, All MPs fil=d in
disposed sf accorélngly.v

19

ntitled to the s<lary

posts held by then

pefore theilr promolion,.

these dpplicetions are

these applicatiens are

Let a copy of this order be placed in all the case

L*ThhTIJ; “‘xuah
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