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COrAM;

the HON'BLB F.K, IC^RTI-H, vice CH.ilRi'^v^N(j)

THE I-DN'BLE RIR. B,N, DKOUkDIY^vL , /.DivilNIST: .^TIVE hE:..BER

1. .'/bother Reporters of locdl papers may be allowed to
see the Juogaient?

2, To be referred to the Reporters or not'?

JUDG!A£NT

(of the Bench delivered by Hon'ble Mr, P.K. Kcrtha,
Vice Cha ir.Tian( J))

• *^'for consioeration in these c.ppliccitions is
The quest ion/Whether the applicants ..vho belong to the

teaching line in the Delhi .vdministration are entitled to

retire at the age of 63 years like other teachers after their

promotion to supervisory or administrative posts of Education

Officer/Assistant Director/Deputy Director/Jo int Director -nd

Aoditional Director o"f Educ^ition in the Directorate of Education,!

Delhi Administration or i/.;hether they '.vould retire at che age of

58 years like those who belong to the. administration line.

There had been one round of litigation in the Tribunal and in

the Supreme Court on this issue by bhri R,S.3» Shishooia and

•Shri Sita Flam Sharma. A Review Petition filed in Civil

Appeal No,3191 of 1991 arising out of 3LP(Civil) Mo .2562^ of

1990 in the matter of Shri R.3.S. 3hishodia Vs» The

.ndrainistrator of Ijhion Territory of Delhi and Others, is stated

to be still pending^, This is . another- round of litiot'tion

in the iribunal by the applicants befoie us vvho are also

similarly situated, .-is the issues involved are common, it is

pioposed to deal with them in a conTiion judgment.
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2, Eight of the cipplicants .are -..vorking as Deputy

Directors of Education (applicants in at S.Nos, i, 2, 4, b, 3,
I

10, 11 -ind 12), two ds Supervisors, Physical Education

(applic=ints in Oh at S.Nos, 5 and 9) j-one .as Assistant

Director (Sc ie nee) (applic-.:int in at S,No.7) and one as

in —

Additional Director, Education(Schools) (Applicant/_qt S»No»3),

All of thern belong to the teaching stre'am where the retirement

age is 'SD years and they weie promoted to the administration

stream where the retirement age is 58 years. The dates on which

they complete the age of 53 years and 60 years are indicated

in the comparative chart belOvVj-

App 1 ic ants at. S .No s, bove Date of retirement Date of

at 58 years retirem.ent if
it is 60 year

Applicant in 1 31,10.1989 31.10.1991

Applicants in 2 8. 3 30.6.1988 30/6.1990

Applicant in 4 31.12.1989 31.12.1991

.-applicant in 5 2802.1990 28^2.1992

Applicant in 6 30.4.1990 30.4.1992

Applicants in 7 8, 8 31.7.1990 31.7^1992 .

Applicant in 9 . 28.2,1991 28.2,1993

Applicant in 10 30.4.1991 . 30.4.1993

App lieone in 11 31.5.1991 , 31.5.1 >'93

^•vpplicant in 12 31.7.1991 31,7.1993

3. It will be seen f ro m the above that all the appliconts

have attained the age of 58 years. They have continued in

service thereafter by virtue of the stay orders passed by the

Tribunal. The respondents have filed Miscellaneous letitions

praying for vacating the stay ordeis in the light of the orders

and directions given by the Supreme Court in Shishodia's case
I

and Sita Fiam Sharma's case and that is how these applications

came up for hearing on the continuance of the stay and the

(y\^
meri-cs.
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4, ''The lec..rnici counsel for both gides have tak^lst us through

the pleodinqs in the first round of iix ig-i'don bexore the

Tribunal ^nd the Supreme Court -inc 'che oico.srs poasea b'y i-he

Tribunal dnc, the Supreme ,Gouxt. Both sides h-^ve sought from

them support for rheir respective contentions. The st^nd of

the applicants is th:.t they vjoulc: retire from service at the

age of 60 yeurs on the ground that their service on the

administration side is c^n extension of their bsi'vice in the

% teaching line. The stand of the respondents is that as the

applicBnts, on their O'/m, accepted promotion to the

administration line where the age of retirement is 53 years,

they •..vould retire at the age of 58 yeais^

5, Ve have 'qpne through the records of the case caref.uily

and have considered the rival contentions. .7e have also heard,

some of trie affected persons appearing in person.v/ho are

expecting promotion on the administration side if the stay

orders passed by the Tribunal are vacated, Mrs, .-%vnish

, the learned counsel for the respondents
m

contended that the matter stan^is concluded by the orders

passed by the Supreme Court on the appeals filed by

3/Shri Shishodia and Sita l.am Sharma against the juegments

delivered by the Tribunal, vvhich will be discussed

hereinafter. The learned counsel for the applicants

..cent, page 6/-
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cirgued that the issues arising out of the judgments of the

Tribune! dated 2y,1,1990 in 0^ 2005/l989s R.S.:J, Shishodia Vs.

The Administrator, ijnion Territory of Delhi a Others and

dated 8.2.1990 in OA No. 153 of 19^ in Dr. Sit-i Ram Sharma \/s.

Union of India 8, Others have been left undecided by the

Supreme Court. According to Shri S.K* Bisaria, the learned

counsel appearing for some of the applicants;, the aforesaid .

orders of the Supreme Court are only orders in person am and

that?^
not orders in rem. He further submitted/the issues raised

in these applications had been considered by another Bench

of this Tribunal in its judgment dated 20.10*1987 in

0^ No.858/86 in B.M, Mian Vs. Delhi .-.dministration and

Others which is in their favour and that in'the event of

our taking a different view, the matter should be referred

to a 1-rger Bench for consideration, Shri G.D. Gupta, the

learned counsel appearing, for some other applicants argued

thot the ciforesaid orders of the Supreme Court in Shishodia's

case and Sita Ram Sharma's case have not adjudicated upon

the merits and that they have merely regulated the period

of service rendered by Shri Shishodia and Dr. Sita Ram

Sharma on the post of Deputy Director.

6. The judgment of the Tribunal in Dr. Sita Ram Sharma

rnerely follov/s the earlier judgment in i>hishodia*s c.:;se and,

therefore, v^e may discuss only the judgment in Shishodai's c^se,
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7. In Shishodia's case, the applicant was >:ippointed

•~^s Principal on 29.7.1960 in the Directorate of Education,

he 1.1/3s prorno ued as hducauion Officer in 1976, Deputy Director

01 hducation.in 1984 and Joint Director of Education in 1988.

He was confirmed as Principal,

^ CiU-
He vjas not confirmed on the post of Education

Officer and his subsequent prorfiotion as Deputy Director, and

Joint Director were purely on ad hoc basis. lie challenged the

order passed by the respondents to the effect that he would

stand retired from Government service on 30.9.1989 on attaining

the age of 58 years. He had'prayed that he was entitled to

be granted extension in service upto the age of 60 years. The

Tribunal expressed the view,; that supervisory work by a

person on promo cion vvho has acted as a. Principal is in the

nature of an extension of the work as a Principal but covering

a wider.area, which, may involve, several schools or zones.

In the operative part of the judgment, the Tribunal, however,

observed as follows; ~

" V/e are, however, of the view that if this r^^^li^f
cannot be_granted to all those promoted officers to the'
rank of Education Off icer/.Asstt. Director/Deputy
Director/Joint Director and Additional Director 'vho

Principal of a School under the
Delh_ rtdminisri^tiony they must be given an option to
reverx bac^c as Principals in Schools and continue till
the age^^oi superannuation/retirement viz., 60 years. It
goes vviunout saying, if they exercise the option of
reversion, they would be entitled" to the pay, allowances
ana pesnion commensurate to the rank of Principal, They
will not oe. entitled to the pay and allowances of the
nigher promotional posts. It is, however, made clear
thai, curing the perioa they Held the promotional posts
they -A^ula be entitled to pay and c^llowances of the polt.,
rie tuither direct that the applicant in the present case
v^ill also be asked to exercise his option as to 'vheth-^r
he^would like to revert as Principal and if he gives his
option to do SO; he would be reposted as Principal and
continued till the age of 60 years"«
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8. • On appeal filed against the aforesaid judgment by ' '

Shri Shishodia, the Supreme- Court passed the following

order on 16,8,1991; in civil appeal M«,3191 •f 1991;-

" Special leaive granted.

Having heard the learned counsel for both

the parties, „ve find that the appellant has

only about one month to complete 60 years.

1^/e do not, therefore, propose to decide the
• issue arising from the -impugned judgment of
the Tribunal. So-far as the appellant's

coritinuance on the post of Joint Director is

(> concerned, it is always open to the authorities
to allow him to continue on that post or to revert

him to his post of principal.

The appeal is accordingly disposed of®*,

'^in the said Civil Appeal
• 9. lA No,2 filed by him^'vas aisposed of by the

'following order dated 25,9.1991:-

" , After hearing learned counsel for the parties

and having regard to this Court's order dated i6e8.9i

and the special facts and circumstances of the case we

direct that the appellant shall be retired as a

Principal on his attaining the age of 60 years,

without any prejudice to his right to salary or

allowances paid to him V';hile he was vvorking as a

Joint Director of the Education, The- appellant is

entitled to retiral benefits as Principal, The order

of reversio.n will, however,' stand.

The JA is disposed of - accordi.igly",

• ateil 16,8.91 , '
10. On a persual of the aforesaid •'•rrier ./ it appears

to us that the Supreme- Court after taking into account the -
:

facts and circumstances and without deciding the issues

arising from the said judgment, disposed of the appeal -with

the observation that it was always open to the authorities to
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allov; the appellant to continue on the post held/by hira

in the adnrlnistration line or to reve.-rt him to his post

• • • • of Principal, •'̂ n identical order vVcjs passed on 16,8.1991

in the case of Dr. Sita ham oharma. Thereafter, the

respondents passed an order on 23.8,1991 purporting- to

relieve Shri Shishodia and Shri Sita Ram Sharma of their

duties v^ith effect from i6®8,i99i, the date of the orders

passed by the Supreme Court. "It was further added that in

^ case'they •were inteiested to seek reversion to the post of
Principal, they might submit their option v^/ithin 24 hours

of the receipt of the order so that it could be considered

on merit and that their option for reversion should be from

the date prior to the date of superannuation at the age of

58 years. On 26.8.1991, the respondents passed an oraer

directing that Shri" Shishodia shall stand retired from

Government service on 30.9.1989»

11. The orders dated 23,8.1991 • '̂nd 26,8.1991 were

challenged by Shri Shishodia in In No.2 of 1991 which .w^s

^ disposed by the Supreme Court on 25.9.1991» Having

regard to the special f<^cts i^nd cixcumstances of the case,

the Supreme Court directed that Shri Shishodia shall be

retired as Principal on his attaining the age of 63 years

•/•dthout prejudice to his right to salar^^ or allowunces

paid to him while he was worlcing as a Joint Diiector of

Education and.that he would be entitled to retiral benefits

as Piincipal, The Supreme Court did not find any illegolitx;

in the orders passed by the respondents on 23,8,1991 and
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26,S»199i» The appellants right to retire as Princip-1

on his attaining the age of 60 years and his right to .

salar\^ and allowances paid to him while working as a

Joint Director of Education were, however, upheld.

12. The decision of the Tribunal dated 20.10.1987 in

Mian's case relied-upon by Shri Bisaria was based on the

order dated 28.3,1987 made by the Lt, Governor, Delhi.

During the hearing, the learned counsel of the respondents

produced before us copy of an order dated 25/26-4-1988

whereby the aforesaid order dated 28.3.1987 was cancelled

and withdrawn. In that case, the applicant who was

employed'as Guidan-ce Counsellor in the Directorate of

Educcitlon, Delhi Administration had sought for a

direction that he' was entitled to the enhancement of age

of superannuation at 60 years and higher pay in accordance

with the orders issued by the respondents on 6«9.1983 in

respect of the Delhi School Teachers enhancing their age

of retirement/superannuation to 60 years from 58 yesrs.

His contention was that although the nomenclature of

the post held by him was Guidance Counsellor but the

fdct was that he belonged to one of the teaching

Cc-tegories as oetailed by the Delhi -Administration itself

in respect of different non-ministerial and ministerial

categories of employees consisting of teaching and non-

teaching staffs The contention of the Delhi

administration was that he did not belong to the catenory

Qf- teachers and that he was not declared as such bv +h^
0^
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Delhi Administration, It ''Vas in this context thot the

applic-Jnt relied upon the order dated 26,3.1987 mentioned

above,

13.- The decision of the Tribunal in iviian's case is

clearly dist iiiguishable, His case was not legarding

denial of the age of; retirement of &3 consequent

on his promotion from the teaching line to administration
/

line which is in issue in the applications before us.

In the instant case, there is no dispute thc:;t even after

their proniotion to the administration line, they continued

to be teachers; the only controversy is whether they \;ould

retire at the age of cO years like bhe other teachers or at

the age of 58 years like the otheis on the administr:^tive

stream,

14. In our opinion, there is some anomaly in the

situation in v'/hich the applicants have bean placed. Though

they retain the bench mark of being teachers even after

their promotion to the administration side, they are

denied the benefit of age of retirement of 60 years, as in

the case of other teachers. This incongruity was

recognised by the Delhi .'idministration which took up the

matter at the highest level vvith the Central Government.

The Central Government has not accepted the views of the

Delhi .Hdministration, It is true that so long as the

anomaly continues, there may be no incentive to the
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teachers to look forward for prorrction to the

administration stream which in turn might adversely

affect the educational system in the Union Territory of
Cx,/

l>Mhi in the long run. This is, howevei, a policy matter

for the authorities concerned to con sider and take

appropriate action,

15. ohri G,D» Gupta^argued that the decisions.of the

Delhi High Court in Smt» Sheila Turi Vs. Municipal

Corporation dated 22,5,1985 and in Banwari Lai Sharma Vs.

iviunicipal Corporation of Delhi dated 27.2,1989 are relevant

to the issues arising for our consider'ationThese

decisions were cited before the Tribunal in Shri 5hishodia«s

c-se and the Tribunal has discussed their relevance in its

judgment dated 29.1.1990» In Smt, Sheila jruri's case, the

Delhi High Court held that School Inspe.ctress and Senior

School Inspectiess remain as teachers and, therefore , she

'.vas allov;ed to continue upto the age of sixty years.'

Even though the matter vvas taken in appeal to the Supreme

Court, the same was dismissed. The Delhi High Court has

allo;ved the ',Vrit Petition filed by Shri Ban.vori Lai Sharrna •

who was inspector of cschools taking the view that inspite

or his promotion as School Inspector, he remained a teacher,

and, therefore, he was entitled to remdin in service upto the

age of 6o years» .
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16. , In Shri Shishoc'da's case, the Tribunal obssrved

that an Ir'is pector/lnspectr ess of Schools is below the

rank of Edyc-'xi.on Officer/Assistant Director/Deputy

Director/jo int Diiec tor/Add it j.o nal Director of Eiduccition,

that all posts of officers in the rank of Assistant

Directoi' of Sducation do not come from the stream of

teachers and that there are some persons on deputation

from IAS and UAMICS in the administration line .vvithout

dny background of teaching expeiience® The learned

counsel for the applicants argued that the above

r e a so rii n g i s rlot c o r r ect,

17. In our opinion, the grievance of the applicants

has arisen due to the difference in the ages of retirement

on the teaching line and administration line. This is,

however, a policy matter'on which no mandam.us can be

issued to xhe respondents. Prescription of different

ages of retirement for various posts with varied levels of

res f-von Sibil it y cannot be said to be arbitrary or

department,
discrrminatoryjsuen though ths p«sta are in the sarn# /

18. The applicants have continued in service beyond the

age of 53 years on the strength of xhe stay orders, passed

by the Tribunal during the pendency of the appeal in

Shishodia's c.^se in the Supreme Court, The Supreme Court

has finally held that the appellants' age of retirement will

be oQ years ana that he tvould be entitled to retiral benefit,



r

„ 14

%•

• as Principal, He ',vould also be entitled to his sjl^ry

and allowances paid to hirn' .vhile he -.vas vjorking as d

^ tf the
Jo jjnt Director of Education. In our opinions the pesition/

present apt,licants is sirnilar to that of Shri Shishodia

and Dr. Sita Ram Sh^arma® ':iQ have, therefore, ta baar in

mind the views expressed by the Tribun^il and the

Supreme Court in these cases while moulding the reliefs

VJhich could be granted to them. They have always the

option to revert back to their teaching posts and in that

case^ they vould'be entitled to retire at the age of

60 years. In case they continue to hold posts in the

administration stream, they '•vill have to retire at the

age of 58 years like the others belonging to the

adm.inistration stream, ',.;/hether the applicants and those

similarly situated v,'ho choose to remain on the administr,sti,an

stream, where the age of retirement is 58 years, should

be treated as a separate -block and v;hether on that ground

their age of retirement should be raised to 60 years, is

essentially a matter for the authorities concerned to

consioer»It Is for thBj applic~^nt s.,to ,decic-e ';'Jhether-or not

to continue in their promotional posts till they attain

the age of 58 years or seek reversion to their respective

xeaching posts, _ The claim of the c^pplicants to continue

in their promotional posts and insi'st on retirement at the

age of 6o ye-rs is not legally tenable. :,-e, therefore,
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hold, that it is open to the authorities concerned to

revert the ^ipplic^nts to their te-^ching posts which

they had held before their promotion. It would not, heuever,

be fair and just to do so with retrospective effect. Having
regard to the peculiar facts and circurnbcanc es , the

ippliccnt^should also be given the benefit of pension and

other retirement benefits, treating their seryice as upto

sixty years of age. - Such benefits should be calculated

on the posts held by them in the teaching line,

19. In the- light of the above, the applications are

disposed of with the follOv.'ing orders and directionsj-

(i) It is open to the respondents to allow the
a^-

presently
applicants to continue on the respective posts/held

by thern or revert them to the respective posts held by them

in the teaching line before' thoir promotion^ In the event

of the authorities taking a decision to revert them to

their, respect ive teaching posts held by them before their

promotion, such reversion shall be only from a prospective

date and ngt retrospectively.

( ii)- In the interest of justice and equity, the applicants

shall be given all the benefits admissible to a teacher

who would have retired on attaining the age of .'dO years, had

they continued in their respective teaching posts«

The retiiement benefits would be of the respective

teaching po.'St. heip- by them before their promotion to the



r

- 16 -

adi.iiniGti-tion posts. Tnis should not, however, be

treated as a preceoents

(3) The ripplicdnts vioulc. be entitled to the sclai^

-nd ollovvances of the respective posts held by t-hem

beyono the age of 58 years till they are leverted to

their respective teaching posts before their promotion,

(4) The stay orders passed in these applications are

hereby vcicated. All MPs fils« in these applications are
disposed of accordingly.::^

Let a copy of this order be placed in all the case

files.

p. hj.-
(B.N. DHOJNDIY..L);

' '- '̂1 .'i ^ Ni -j i iY'-i r 1 '/U i'A.hiViiitirL
(P.K. K.riTi^rO

VICE CH.vIRiMN(j)


