IN THE CENTRAL ADMINISTRATIVE RIiBuUNAL, ia(/

PRINCIPAL BENCH,
NEW BELHI,
* K X

Oate of Decisiang 2\ 1 I
0A 2182/89
DHARAM PAL ess APBLICAMNT,
Vs,

THE COMMISSIONER OF POLICE -
& OTHERS ese RESPONDENTS,

CORAM:

HON'BLE SHRI J.P. SHARMA, MEMBER (3J).

For the Applicm t ess OHRI J.,P.5, SIRQOHI,

For ths Respondents e Ms. AMIANA GOSAI with
: SHRI S.C., PURI,

1+ Whether Reporters of local papsrs may be %%
allousd to see the Judgsment ? )

2. To be referred to the Reporters or not ? Sy

_A UD G EMEN_T_
(DELIVERED BY HON'BLE SHRI J.P. SHARMA, MEMBER (3).)
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The applicant is employed as Head Constabls, and &= under

" suspension at the relevant time of filing of this application

in ths Traffic Police Ljnes, Delhi. The grisvance of tha

applicant is that the SHO/Inspector, P.5. Sesmapuri gave adverss

report for the period from 1.4.36 to 31.3.87. The applicant

made a representatinn against this adverse report dated 13.7.37
rejecting the same by the order datsd 24,11.37. The applicant.

. ey » ke
in this applicatian has praysd to expinge the adverse remarks
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recorded in the ACR for ths period from 1,4.86 to 31.3.37 and

the order of rejecting the representatisn be also quashed and

set aside.

20 The applicant has’statad that the adverse remarks for

the period under review is as follow :=

"During the petiod under report (1.4.86 to

31.3.87) his work and conduct seemed
unsatisfactory, remained absent, he is

disobedient, aiuays tried to create
problems in the staff, unfaithful, unloyal
to the Government and the forcs." o

The applicant made representatinn against the same on 1.4,37
(Annaxure A-13), which was rejacted by the DCP/Zast by the

order dated 2.11.87 (Annexure A=14),

3., it is stated that the adverse report conveyed to the

applicant is unjustified, perfunctory, illegal and vague and AN\

is not based on material uhatsoeuer_guailable with the
Reporting foicer. The Reporting Officer was biased, prejudiaafi
and under undue and iilegal influence of Shri v, Rajag?pal,
the thea DCR/East, who was agaihst the‘épplicant énd the

the basis of
applicant had made representations Qn;Lentries in the Daily
Diar§ for registering the cass against the then DCP/Last
Shri ¥V, Rajagopal under Sectioﬁ.7 of the Protection of Civil
Rights Act, It is further averred in the application that the

applicant was never found wvanting in any manner in the

performance of his duty.

4, The respondents contested this application gnd it i§

stated in the reply that ths applibant came on transfer from
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S5th én. DAP te East District and remairzpo sted at Pelice
Station Seemecpuri fer the peried frem 9>.4. 86 te 5.2.87.
Wnile he was pested at Pelice Statirn Scomemnpi he - 1ndaed

He remained, absent :from duty.from . :28.8.86 to
a DD, entry Ne 7=A on 25.8.86,/ 14.10.86 and 11.12.86 te

4,6.87 unautherisedly and alse appreached the Press to

publicise the ’subject matter relating to abeve mentiened

D.}. Ne.7-A. A Departmental Enquiry was initiated agalnst
unauthorised

the goplicant for / absence ceee w.e .f. 29.8.86 ta 14.10. 86
on the conclusion of the oral inquiry

and[ms three ye ars sppreved service was ferfeited permanently
by.the erder dated 11.1.89 and his absence period we.f,

29 .8.86 te 14,10.86 was dec'ided as leave witheut pay. He was
a habitual sbsentee and anether departmental enquiry was
initited against him which is under pregress. In view ef

the abeve fcjjcts, SH.O. Seemapuri has given the adverse repert
for the period frem 1.4.86 te 31.3.87 ond the Bavicwing

Autherifcy agreed with the said repert. His representation

against esdverse repert was rejected by the DCP. It is the "
case ¢f the applicent that the Reperting Officer in erder te
please and help ° the then DCP/East Shri V. Rajgepal a, made |

entries in the Annual Genfidential Rell witheut eny basis. w

5. It is furthe:r stated by the respendents that the
Supe:bvissry Officér unger whem the applicant was werking has
'g1v=>n lnstructmns/alrectlens to the gpplicant frem time 'ts
time during his pesting under the Reperting Officer. The
I.iepea’rt‘ing Officer opined: that the applicant 'is .  indisc iplined
and alse creating preblem in the Pelice Station intentionally.
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6. In the rejeinder, the applicant has reiterated the
cententisn raised in the Original #pplicatisn. It is further
stated that the gpplicant was never given any instructien

or direction frem time te time.

7. I have heard the learne;i ceunsel for the applicant end
for the réspondents. The adverse remarks given te the agpplicart
fer the peried under review 1.4.86 'ts 31.3.87 has been given
by the immed iate Supervisery Officer of the spplicant. It is
immaterial whether the gpplicat was?&;arded any puhishmen‘t
during »jche peried under review. The applicant has prejected | ‘
the case that on 25.8.86>-,-when he was werking as Dgty Cfficer i
at Pelice Station Séemapuri, thé then IGP/East Shri V. Rajagepa-
la get infuristed and hurled filthy and abusive language I

against the applicait and alse inveked his caste en telephene.

Tnislcanversati@n was recerded by the agpplicart in the DaJ}ly
Diary bearing Ne.7A dated 25.8.86 (&nnexure A-3). It is said
te be the basis of giving adverse remarks te the applicant.
On thé basis ef making this entry in the Daily Diary, the
applicant was issued a charg‘e-shéet on 8.12.86. F‘xx:fxxm;!

on 11.2,37 by the applicant.
orxxkk X% XXk xtnxx A csmplam‘c was made/%o the Adal Commissioner

of P@llce regarding certain misbehavieur attributed to the
DCP/East. In this complaimt . . it is alse stated by the
applicant that the enqﬁiry mfder dated 9.12.86 is illegal.
It alse appeas from the recerd that on 21.10.86 ‘a cemplaint

was alse addressed te the Directer Ceneral of Police by the
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applidant'@nnexure 4=5). Theugh, Shri Dayanand, Insﬁécter,

has been made a party as respendent in the case but ne separate
reply has been filed by the Reperting Cfficer. The gpplicant
has alss taken his matter threugh the Commissicn fer SC/ST,'

Ministry ef Home Affairs, thus it is evident frem the recerd

that in the period under review the applicant was net pulling

on well with the DCP Shri V. Rajgépala.. Tn this centext, the

entry is regarding werk and cenduct being unsatisfactery. The
seéwnd remark is that he remained absent. The third is that .

he is disebedient and always tried te creafe preblems in the
staff and, lastly, that he'is unfaithfﬁll and unleysal to the
Govt. and.féfce. These remarks have been agreed to by the

Addl. Comnissioner ef Pelice, as a Ryviewing Officer. In

the ceunter it has'beeﬁ stated by the respendents that the
gpplicant has made an entry in D.D, Ne .7A regarding ;ertain

|
; |
conversation ef the DCP/East en telephene in which the applicant

- has alleged te have been misbehaved. and rebuked.. This fact
e ef the gpplicant, therefere, by itself al.nount.s te an act eaf
disobediance'becauﬁe meking an entry "in Daily Diary witheut the
due appreval of the SHO ¢r witheut bringing the matter teo the
netice of the Station Incharge, the appreach by the agpplicant
cannet be said te be in line with the suberdinate staff of
a disciplined ferce.‘ The gpplicant has himself filed certéin
cemplaints made te hi@her‘autheritie§ égainst the DCP., The

Daily Diary is net meant fer recerding such cenversatien unless

it relaﬁes te day te day functiening at the Pelice Statien.
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If such matters sre recorded in the Daily Diary by the

suberdinate staff whe is at the time of such cemmunication

hagppens te be present - at the Pelice Station as a Duty

Officer then it will under mine the discipline of the Pelice

'v force itself. The allegations levelled by the applicant
camet be gone into thése preceedings.lxhbr an infereme
can be drawn. regarding the correctness eor incerrectness

of the tzlk . the DCP had on telepnone with the applicant.

L3
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The . remark. . therefore, by the Supervisory Officer, SHO,
that the applicant is disebedient and always tried te create-

preblems in the staff cannct be said'to_be witheut any basis.

8.  Begarding the performance of the epplicant during the
pericd under review the applicant has been absenting himself
for ly : |

[sufficient/leny period. Taough the applicsnt had justif ied

. P d .

his absence cn-acceunt of his illness and has alse filed.

e - . his.

certain certificates ef/treatment but- the fact remains that
remark
the applicant wes net attending te his duty and therefore the/
that the work was unsatisfactory cannet be feund fault with.
This remark of unsatisfactory work has been alse csrelated

by the Reperting Officer that heiis remaining absent frem duty.

The other remark given to the applicant 'is about his conduct
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‘Tae conduct of the applicgnt was watched by the superior officers
A Govt . emplayee is expected to act deéently bath when on duty as . ‘
weli as U\henihe is net on duty. | The conduct of the app\licant by
making an entry in the DD-7A which is admitted to him,itself goes
to show that he was @\k-.frjeal@us and excited and has fcargo‘d;en that
he is a suberdina;ce empleyee of the disciplined ferce. If tre

v | Alhege . ; '

|, higher officer/;iias acted in a highl_y» acpgant manner with his
suberdinate ‘the;n the re are varieus @ther. courseS. . open te such
a suberdinate emplayee . The s—ub@rdin;ate emplayee has et te leose

his temper er get excited. He has te keep patience and pursue the

matter departmentally particularly in the ferce to vhich the agpplicant

belengs. The applicant rerﬁaine& gbsent from duty unautherisedly /v\
though may be en medical rest frequently ‘but he shauld have given
int imatisen er ebtain permissia-n from the ’C@mpetant Aujchori%:y. ‘v‘n—he(;__,
he has been deputed as Duty-Officer, he has bgen entrusted -witﬁ

higher respensibility and being aware of that if thelapplicant has 7
te remain eith'e.'r en sick leave or on acceunt of any impertant wark or

could met attend te his work he has te give due intimation fer his

-dbsence .,

‘

9, It has been clearly averred in the counter that the gpplicant

has been gilven instructiens and directions during this periesd. Theugh

this fact is denied in the rejeinder but it canngt be said that
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the immediate 3upervisery Officer would not have instructed

or guided his suberdinate when eccasien aro.se.

10,

The learned ceunsel for the applicant during the course

of the arguments has alse referred te a Circular issued by

\

by the Cabinet Sgc:etériat dated 20.5.72 for writing

confidential report. Though it is a fact that reference to

specific incidents will be made by way of illustratisn te

suppert adverse comments ef a general nature, for example

inefficiency, dilateriness, lack of initiative cr judgeme nt

etc.

In the present case, hewever, the averment made in the

Original Application itself gees te shew that the applicant

has acted in- a manner net expected of him by making certain

entries in Daily Diary regarding certain csnversatien en

- telephone cenveyed te him, Further, in the aferesaid circul ar

it is alse mentioned that the Confidential Repsrts recerded

by d}f@gr@nﬁidepartménts from time te time. Thus, it cannot

be said that the repert giwen by the $HO in the prescribed

proferma was in any way in breach ef the said circular.

11,

The learmed ceunsel for the épplicant alse argued that

his. representation against the afsresaid adverse remarks has

been dispesed of by a nen-spe aking srder. thile deciding a

representation the Competant Autherity has to aply:. its mind

Lo
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te find sut whether the Reporting Officer has giwen the remark en

—

the basis of actual perfarmance of the particular employee during

the perisd under review. Hswever, the rejectien by a nen-speaking

'
erder will net washes eut the adwerse remarks as held by the Hen'ble

Supreme Csurt in UOI Vs. E.G. Nambsodari {1991 (2) SCR 675).

12, The allegation of malafide against the Reperting Off icer, SHO,

Shri Dayanand is that in erder té please the CP/East, the af@regaid
remark was given te him by the Reperting Officer. This farfetched
idea cannet be expected in view of thé facts giQEn on recerd. The
applicant has alse been pursued in a departmental inquiry. The
resp@ndeﬁts in their caunter have alss averred abeut the eaflier
conduct of the applicant but that is net material in deciding the

present gpplicatien.

/T

13. The learned caunsel for the agpplicant alse argued that it is

enly after é5.8.86 when the appliCanthgzg disliked in the perfsrmance
of his werk and earlier te it the efficiency ef the applicant was

net adversely cemmented upen. I have gsne threugh the persenal file
of thg applicent, this statement of fact given by the leamed ceunsel
far the applicant cannot be said te be substantiated by the available
material en the personal file 0f the applicant.

In view of the above facts and circumstances, I find that the
present spplication is totally deveid of merit and is dismissed

leav@ing the parties ts bear ewn cests. QSY~
' BN ettt

PITEN Y 31
{J.P. SHARMA )
MEMBER {J)




