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CENTRAI ADMINISTRATIVE TRIBUNAL, PRINCIPAI BENCH
O0.A. 2168 of 1989
New Delhi this the 21lst day of January, 1994

Mr. Justice S.K. Dhaon, Vice-Chairman
Mr. B.K. Singh, Member

Shri Charanjit Singh Khurana

R/o D-16, Airport lane,

Safdarjunt Airport,

New Delhi-110 003. ..Pétitioner

By Advocate Shri G.D. Gupta

Versus

Union of India through the

Secretary to the

Government of India,

Ministtry of Personnel, Public

Grievances and Pensions,

Department of Personnel & Training,

North Block,

New Delhi.~ ....Respondents

By Advocate Shri P.H. Ramchandani, Sr. Counsel
ORDER (ORAL)

Mr. Justice S.K. Dhaon, Vice-Chairman

Since 27.02.;982, the petitioner was working as
an Under Secretary 1in the. Department of Administrative
Reforms and Public Grievances wunder -the Ministry of
Personnel & Public Grie&ances and Pensions Department.

He was a member and Grade-I officer of the Central

Secretariat Service. Disciplinary proceedigs were
intiated against him. An enquiry officer was appointed.
The enquiry officer submitted his report. Before passing

an order, the disciplinary authoristy’ obtaiped the advice
of the Union Public Service Commission (the Commission)
on 18.11.1988. On 12.06.1989, the President passed an
order of punishment, dismissing the petitiéner from
service. The order of dismissal is being dimpugned in
the present application.

2. The gravgmen of tﬁe charge is that the petitioner
was ébsent from duty unauthorisedly from 02.12.1985

onwards.
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3. It is an admitted position that Shri R. Parameswar,

the then Additional Secretary of the department was the

authority competent to sanction leave. He was designated
as Additional Secretary (AR). For the sake of brevity
Shri R. Parameswar shall be hereinafter called as

Shri . mrameswar.

4, The defence of the petitioner in the departmental
proceedings 1is "that he was assured by Shri Parameswar
that he would be granted leave with effect from 02.12.85
and‘he acted upon the said assurance honestly and bona
fide. He was ey to believe that his leave was sanctioned
with effect from 02.12.85. In the departmental enquiry,
no orél evidence was led by either side. The petitioner

out of the countwy

remained /throughout the departmental proceedings and

he returned to India only after the culmination of the

proceedings. The argument of the petitioner which has
been vehemently advanced 6 is that on the question of
to

assurance as well as on the other question/which we shall
presently refer, the enquiry officer has by necessary
implication relied wupon a written vers.ion obtained
by Shri Parameswar and: yet the petitioner was denied
to cross examine Shri Parameswar. Therefore, the
submission is thaf the departﬁental proceedings are liable
to be vitiated as they have been held in contravention
of Article 311(2) of the Constitution. In this background,
we may examine the charges together with the statément
of iqputation.

5. By a Memorandum dated 21.07.86, the petitioner was
furnished with a statement of Article of Charge together
with the statement of imputations of misconduct in support
of the Article of Charge and also a list of documénts
by which the Article of Charge was proposed to be
sustained plus the list of witnessées by whom the Article

gf_pha{ge‘Wasﬁg{osteq to be sustained. We may note at
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this stage that amongst the 1list of witnessesl cited,
Shri Parameswar was the lone witness to be produced.
6. The charge is, as already stated, that the petitioner
was absent from duty unauthorisedly from 02.12.85 onwards.
The statement of imputations, as material, -ig as follows:
fi) On 08.08.85, ‘the petitioner applied fér 70 days
darned leave from 16.09.85 on the ground that he planned
to visit Unites States. He was asked to furnish some
information. He was directed that he should not proceed
on leave without getting it sanctioned formally 'by the
competent authority.
fii) The petitioner sent a note ‘on 14.11.85 in which
i he requested that, as advised by Shri Parameswar,
hisA leave might be granted from 02.12.85 instead of
16.09.85, as applied for earlier and that leave might
be curtailed to 68 days instead of 70 days.
Shri Parameswar had subsequently orally advised the
petitioner to postpone his 1leave by a month or so 1in
view of the impending O&M Officers' conference. The
petitioner agreed to do so and stated that he would
indicate the date from which he would proceed on leave.

° fii4i) The petitioner did not attend office from
02.12.85 . On 04.12.85, a communication was sent to
him at his Delhi addresse informing him that, as his
presence in the office' was required in connection with
some important official work, he should attend, office

on 04.12.85 (Afternoon) and meet ‘Shri Parameswar at

2.30 P.M. This communication was received by the wife
of the petitioner. ‘As there was no response to this

communication, a further communication was sent on
05.12.85 informing him 'that in view of the impending

O&M Officers' conference, his presence in the office

was necessary in public interest and that Shri Parameswar
. the
k? desired that he should attend /office from 09.12.85

7
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positively. The postal authorities returned this
communiation' with -the remarks that inspite of repeated
visits, the addressee‘was not available at home. Another
Memorandum was sent on 08.01.86 informing the petitioner
that he was absenting himself from duty withbut permission
the

for grant of leave and he was directed to attend / office

latest by 07.02.86, failing which disciplinary action
will be taken against him. This Memorandum was sent

to him at his local address as well as at 444, 01d Country

Road, ORANGE, U.S.A.

(iv) In his reply, sént from -TJ.S.A. %o “he memoradadun dated

)

.G8.11.1

4

leave. el 02.12.85 on a suggestion made by

Shri Parameswar that in view of the assurance given by

Shri Parameswar, he had booked his ticket and finalised

other plans. Shri Parameswar called him in the end of

November, 1985 and suggested that he should postpone
leave i
his /further by at least a month but he ‘explained his
poéition and expressed his inability to agree to his
suggestion and- that it 1is not true that he agreed to
postpone his leave further, as stated in the Memorandum.
(v) A Memorandum was sent to the petitioner on 10.02.86
at his address in the U.S.A. informing him that his
reply dated 21.1.86 made it clear that he proéeeded_on
leave without formal sanction and left the headquarfers
despite written and verbal orders not to do so and has
been absenting himself from duty unauthorisedly.
fvi) The petitioner has not reported for duty in spite
of the clear directions that he should report for duty
by 28.02.86.
7 i 'The defenee of the pesitioner that he.had heen
asslred by Shri-Parameswar that 1leéave would.be granied to

hip- {the petitioner) fo visit USA from a date anterios

9]

a0d thereafier -the petitionsr anended
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for leave so0 as to enable him to proceed on leave with effect_from
02.12.85 at +the suggestion of Shri Parameswar is substantially
corroborated by the ‘contents of the statement .6f imputations.
The variance betweens the versionof the petitioner and the department
is confined to a harrow limit as to whether the petitioner agreed
to the suggestion of -Shri Parameswar to postpone his visit to USA
andAnqt to take leave with effect from 02.12.85. The petitioner's
specirfic case 1is that he expressed his inability to accede to the
suggestién of Shri Parameswar whereas the case of the department
is that the petitioner accepted the suggestion of Shri Parameswar.
We may note at +this stage that it is.not the case of fhe respondents
that Shri Parameswar withdrew fhe assurance thattggjﬁgﬁ%??be grénted
leave. That stage, according to. the case of the department itsélf,
dic¢ not arrive, as the petitioner agreed not to proceed on 1leave
with effect from 02.12.85 and he also agreed to.indicate another
date.

8. The proceedings conducted by the inquiry officer
may be looked into. The proceedings held on 18.02.87 are relevant.
They indicate that the brother of the petitioner, Shri\S.ﬁ;S. XKhurana
(Defence Assisfant) appeared and asked for a copy of the statemenf
made by Shri Parameswar (Shri Parameswar had been cited
as the only witness). The note is: " in the facts and
circumstances of the case,.4it may; be appropriate to call upon
the .6ffiCia1 to send a statement to the inguiry officer, as his
cross examination has not. been reqguested for". The proceedings
of 25.02.87 indicate that till +that cay, the statement ‘of
Shri Parameswar had not been received. The proceedings of 27.02.87
indicate that the Defence Assistant appeared and he was informed
that Shri Parameswar had returned the file and made his statement

separately.  The prooceedings of 18.03.87 go to show that a regly fram Sari Parameswar had been
' \

On

o



.6.

réceived. He had cohfirmed that he had nothing to add
to the facts contained in the Articles of charge o?
statment imputing ‘misconduct. The note of the inquiry
officer, which is relevant, may be extracted:
"Having considered the facts and circumstances of
the case carefully, I am of the view that no useful
purpose will be served by recording the oral evidence
of the case as the present inquiry hinges entirely
on the records and no miscarriage of justice would
reéult in the absence of cross-examination of the
witness".(The inqury officer dirzcted that a copy
of the reply of Shri Parameswar and :'his order daFed
18.03.87 may be supplied to the DPefence Assistant)
Thé proceedings of 03.04.87 go to show that the Defence
Assistant made a reguest that Shri Parameswar may be
called for cross-2xamination. The order is:
"T see no reason to reconsider the order dated
18.03.87 deciding against summoning Shri R.
Parameswar". |
9. The c¢criginal recqrdt as.before the inquiry officer,
has Dbeen oproduced before wus bv and on behalf of the
rresporndents. TIt>tonSiSts of “two fblders, namely, folder
No.l and folder No.2. It is significant to note that

we do: wnot “find® in" the -‘original- record’ “either a copy

Pd

of - Tthe -~ letter'- seént “- by - the - ~imquiry " officer " to

Shri -Parameswar—- dlongwith--thd reléevant “record -~seeking
his ~version: or'- - the copy -of “the  letter _§éﬁt-“*by
Shri- Parameswar. ~ However, by means of an additiomal
affidavit filed dﬁring the course of the hearing of this
aﬁplication, the petiﬁioner has filed a photostat copy
of the 1letter dated 12.03.87 sent by Shri Parameswar
to the inquiry officer. We have accepted this affidavit
after a copy of the .same was served upon the learned
counsel for the respohdents, Shri Ramachandani. The

respondents having failed to produce a copy of the said

’




letter coupled with the fact that ‘a: copy of the said
‘letter was not found on record, we have no option but
. . _ ) of the letter
fﬁ to accept that the photostat copy is the true copy /sent
l
by Shri Parameswar. The said 1letter is: "departmental
inquiry ~against Shri C.S. Khurana, Under Secretary in
the Department of Administrative Reforms and Public
Grievances'. The contents of the 1letter, may also be

extracted: "

Please refer to your confidential letter
No.MISC/INQ dated 18th TFebruary, 1987 on the - above
subject. The various points mentioned in the documents
sént with your letter are on record. I have noﬁhing
further to add". On a repeated enquiry from the learned
counsel for the respordenis as to what were the documents
sent by the inquiry officer to Shri Parameswar, we have
.not . been given any positive answer. On the contrary,
learned counsel has vehemently wurged that we can very

well dinfer the nature. of .the cdocumen s sent. It -is.

difficult to speculate: as to which =me———=— document

was actually sent. However, it will be safe to infer
that: all “the relevant documents were  sent to
& Shri Parameswar. In susbtance, Shri Parameswar had in

his reply, corroborated the version of the department,
as contained in %the various documents.
10. Now we may read the inquiry officer's report.

The inquriy officer has narrated the- events. He

observeg that it appéars from the statement of -imgutations
8 | that Shri Khurana was advised by the then Additional
Secretar& to defer his 1leave by a month or so and
Shri Khurana agreed to do so. On the other hand, Shri
Khurana in his statement of defence averred that he was

orally permitted by Shri Parameswar to avail of leave

Y
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from 02.12.85. It 1is observed: "Shri Xhuarana sent a reply
to this notice on 21.1.86 (Annexure A-11) from U.S.A. in which

he has asserted that he had modified his recuest to be granted leave
from 02.12.85 at a suggestion made by Shri Parameswar and that he

acted on his oral assurance and booked his passage and finalised

his other travel plansh. It is also observed: " the undersigned

dispensed withs the reguirements of oral evidence of Shri Parameswar

as it was appareant that a finding on the Articles of Charge in

“the present case hinged entirely on documentary evidence and that

no useful purpose will be 1likely to be served or miscarriage of
justice was 1ike1y in the event of non-examination of Shri Parameswar.
n ' fact, having carefully considered the entire facts and
circumstances of the case, I am of the view thaﬁ Shri Parameswar

need not have been cited as a witness at all".

11. : The ingquiry officer observed:
(1) On the c¢uestion as to whether the petitioner was
orally assured that he would be granted leave from 02.12.85, there

need not be a detailed inquiry on this point, as assurance to grant
leave would not ‘tantamount to granting of leave. The petitioner
could not - be granted leave with effect from 02.12.85 due 0
e%igenciés of work and it it not as if he was being refused leave

without any rhyme or feasonL In any case, the subseguent .request
from the petitioner for grant of extraordinary leave and intention
of his joining MBA anq to take up part-time dppointment, clearly
indicates fhat his earlier application for 70 days leave waé not

a bona fide application in as much as the ground for leave earlier

indicating 'meeting the sister’ was not the real ground
for asking leave. Shri  Parameswar was inclined to
’/
%i7 ...cont. page 9/-
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grant leave to the petitioner but he could not do so 1in

the exigencies of the work.  The inquiry officer summed
up his fihdings by stating that (a) it is thus clear that:
the.- petitioner started absenting himself from 02.12.85
unauthorisedly in spite of the specific - direction that he
should not procéed on leave without getting it sanctioned
formally by the competent authority. On the other hand,
he left the country in violation of the directioﬁ; (b) the
petitioner was advised by Shri Parameswar towards the end
of November, 1985 to postpone his leave in the e'xigencies
of. work but he did not care for the advice and started
absen;ing from 02.12.85; and (c) that he was never allowed
orally or in writing to proceed on leave from 02.12.85.
12, We may refer to an dimportant piece of  material
on which the petitioner relies heavily. This document
purports to be Action Plan of the Departmentof Administrative
Reforms and Public Grievances for the period October, 1985
- March , 1986. This Plan has been circulated by the Deputy
Secretary of the departmene to (1) All Divisional Hea&s
(ii) All Uﬁder Secrtaries/Seniors Analysts/ Junior Analyst
(iii) PS to Shri Parameswar. Paragaraph 3 of the said

‘communication states that the same has been issued with

the approval of Shri Parameswar. The Appendix to the said
communication shows that Shri R.D. Samplay, an Under
Secretary was assigned some. work. Against the name of

Shri Samplay there is a mark. A% the bottom of the statement
it is mentioned that Shri Samplay will also be given the
charge of O0&M Division after the petitioner goes on leave

with effect from 02.12.85.

13. The petitioner asserts that this documents was
sent to the Prime Minister's Office. This is denied by the
respondents. Even the inquiry officer has adverted to this
matter and’ statadds .+ that it: was not sent to the Prime

Y
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Minister's Office but it was an internal circular issued for the
purpose of the department. Be that as it may, this document was
prepared with the sanction of Shri Parameswar on 14.11.85. At this
stage, we may refer to the communication of *the petitioner datéd
5.2.85 in reply to the memorandum dated 03.09.85 issued by the Under
Secretary whereby the petitioner was called upon *o furnish certain
particulars in relation to his. application dated 08.08.1985 for
grant of earned leave for 70 days. The petitioner mentioned that
he had spoken to Shri Parameswar about his leave and he had assured
nim that as soon as a substitute in his place bhecomes available,
he would be allowed to proceed on leave. Ye may recapitualte that
Shri Parameswar sent for the'petitioner and asked him to postpone
his leave from a certain date.

14. Tn this Dbackground any feasonable person could
aonestly and bona fide infer that he had been granted leave by
Shri Parameswar with effect from 02.12.85. Furthermore, any Court
or Tribunal could, in the absence of the deposition of
Shri Parameswar, in the circumstances .of the case, presume that
Shri Parameswar had granted leave to the petitioner with effect
from 02.12.85. We may hasten to add that this presumption could
be rebutted by the testimony of Shri Parameswar.

15. We have already indicated that the parties are
at variance on the question as to whether the petitioner agreed
not to proceed on leave witﬁ effect from 02.12.85. It is implicit

in the findings of the inquiry officer that +he charge as well as
the statement of imputation was sent to Shri Parameswar.
Shri Parameswar without making any commitment, quite cleverly stated
in his reply that he had nothing to say ‘beyond what the imputation
of cﬁarges contained. There can be no getting away from the fact

that by necessary implication, Shri Parameswar subsntantiated the

Ey .
| ‘ ...cont.
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Q? the allegations made in the imputation of charge that the
petitioner had agreed not to proceed on leave with effect
from 02.12.85. The inquiry offdicer having takzn the view
that the matter could .be and was being decided on the basis
of the documentary ewidence, it is implicit in his findings
that he has placed reliance on f©the version- given by Shri
Parameswar in -his reply. It follows that the reply of
Shri Parameswar has been treated to be a substantive piece
of evidence by the inquiry officer to bring home the charge
to the ©petitioner. The petitioner <cried hoarse for
exercising hié right to cross-examine Shri Parameswar.
We are not impressed by the submissién of Shri Ramachandani,
the learned <counsel for the respondents that 1if the

the right

petitioner‘ was denied/ to cross-examine Shri Parameswar,
he could have summoned him as a defence witness. We have
already referred to the proceedings of the inquiry office;;
We may remember. that he tobk a categorical stand that it was
not necessary for the petitioner to cross—-examine Shri
Parameswar wand. . * even went to the extent of saying that
Shri Parameswar has unnecessarily been cited as a witness.
He, therefore, madebup his mind not to call Shri Parameswar
to the witness box.

14, Two crucial questians of the fact were to be decided
by the inquiry officer; one was whether the petitioner's
leave was sanctioned by Shri Parameswar w.e.f. 02.12.85
and the second was . ' whether the petitioner acted upon
the suggestion made by Sﬁri Parameswar not to go abroad
w.e.f. 02.12.85, On both these questions, the dinquiry
officer has recorded a finding against the ‘petitioner
relying, dimpliedly wupon the version given by Shri Parameswar
In these circumstances, the inquiry officer while refusing to the petitioner the cross—
examination of Shri Parameswar demied to the petitioner a reasonable opportunity to defend

himself as guaranteed under Article 311(2) of the Constitution.

%
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15. In its advice to the President, the Commission, inter
alia, observed: "an assurance to grant leave does not tantamount to
granting leave. The facts available do suggest that Shri Parameswar

was inclined tfo grant "leave to the petitioner but he coul_d not do so

in the exigencies of work’. Rule 15 of the CCS (CCA) Rules (the rules)

in the proviso to sub-rule (3) states that in everyAcase where it is

necessary to cons_ult the Commission the record of the 1inquiry shall

be forwarded by the disciplinary authority to the Commission for its
advice and such advice shall be taken into consideration before making

any order imposing any penalty on the Government servant. Rule 32,

inter alia, posits that whenever the Commission is consulted, a copy

of the advice by the Commis:'s-'izon‘and where such advice has not been

accepted, also a brief statement of the reasons for such non-acceptance,

shall be furnished to the Government servant concerned alongwith a copy

of the order passed in the case, by the authority making the order.

In thié background, we may examine the contention of the learned counsel

for the 'petitione'r‘ that the President while relying upon the advice -
_.of the Commission obser_ved the principles of natural justice in their

breach when he did not furnish a copy of the said advice to the

petitioner before passing his order. The proviso to sub-rule (3) of

Rule 15 clgarly mandates that the disciplinary authority shall take

into consideration the advice of the Commission before making any order

imposing any peﬁalty on the Government servant.

1'5a'. ‘ Reliance.has been placed by the learned counsel for the

petitioner on the following authorities:-—

(i) R. Prameshwar Vs. Union of India & Others, 1993 (SJ

{Vol.2) page 89, a decision of a Division Bench of this Tribunal. In

that case, a member of the All India Service was awarded a minor penalty

of censure. This penalty was imposed after receiving the advice of

the UPSC. It was held that the .princi.ples of natural justice had been

violated by the disciplinary authority in so far as it purported to pass the order of

punistment without supplying to the delinquent Govt. servant a copy of the report of the

advice givén by the Commission. This is a case directly on the point.

741) State Bank of India & Ors. VS. D.C. Aggarwal & Another, JT' 1992(6)
SC page 673. This was a case where the discip]g'nary’ authority, in the order of punishment,

relied upon the recommendation of the Central Vigilance Commission. It was held that

the disciplirary authority could not act on the material which was neither supplied nor
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shown to the delinquent Government servant. This case 1is

apposite.
(iiid Union of India Vs. Mohd. Ramzan Khan, AIR SC
page 471. This was a case where their lordships were dealing

with the situation whether the inquify officer's report
had to be furnished to the delinquent servant before the
'disciplinary authority passed the order of punishment.

Their Iofdships observed that in case the conclusion Qf

the inquiry officer are kept away from the delinquent servant .

and the inquiry officer submits his conélusion with or
without recommendation as to. punishment, the delinquent
is precluded from knowihg ~the conténts thereof although
such material 1is wused against him by the disciplinary

authority. The report is an adverse material if the inquiry

officer records a finding of guilt and proposes a punishment

so far as the delinquént‘is concerned. In a quasi-judicial
matter, 1f the delinqqent ‘servant 1is being deprived of
knowledge of the  material against him though the same is
made avéilable to the punishing authority‘ iﬁ the matter
of reaching hislconclusion; rulés of natural justice would
be affected. On principle, the observations made by'their
- Iordships with regard.-to the non-supply of the inquiry
officer's report should élso apply to the advice given
by the UPSC, as in the present case.

16. In his reply, Shri Ramchandani, the learned
counsel for the respoﬁdents has ,placed reliance on Rule
32 of the.Rules. The argument is that the statutory rule
expressly curtails the ambit of the principles éf‘natural

Jjustice. In Managing Director, ECIL, Hyderabad Vs. B.

Karunakar, JT 1993(6) SC page 1, it has been held by a

Cpnstitution Bench of the Supreme Court that any statutory
rule which .forbids the supply of a materiai to a delinquent
servant on the- basis of which the disciplinary authority
is called upon to pass an order of punishment, would Be

bad as violative .of principles of natural justice. Reliance,

therefore, cannot be placed by the respondents on Rule 32.

%y
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17. The reasonings gﬁven by their lLordships of thé Ehéreme'(burt in the
case of Managiﬁg Director, HCIL, Hyderabad (Supra) for the supply of a copy of a report
of the inquiry officer to a\delinquent aléo apply to the advice given'by the (knndssion;
The reasonings given by the Commission in support of its advice are an additional
material unknown to the employee but are taken into consideration by the disciplinary
authority while arriving at ;ts conclusion. The advice of the Commission constitutes
an important material before the discplinary authority, which is 1likely to influence its
conclusion. We, the£efore, take the view that the right to receive a copy of the advice
of the Comission is an essential part of the reasonable opportunity at the first stage,
as envisaged in Articie 311(2) of the Constitution and also a requirement of the principles
of natural justice. Before the jpdgment of the Hon'ble Supreme Court in Managing Director,
ECIL, Hyderabad (Sﬁpra), the legal position was fluid and the mist has been cleared now.
Rule 32 of the rules by necessary implication denied to a delinquent employee the right
to receive a copy of the advice of the Commission before the disciplinary authority took
its decision on the question.whether the charge against suéh an employee stood established.
Keeping in view the facts that innumerable orders of the di;,ciplinary authoritsr would
be rendered bad on the ground that a copy of the advice
tendered by the Commission to the disciplinary authority
had not been supplied to a delinquent employee by the
disciplinary authority before imposing a punishment upon
him, Qe feel that such an illegality should not be taken
" : into account in cases where the disciplinary authority had
passed orders of punishment before 01.10.1993, the date
on which the Hon'ble Supreme Court rendered its judgment
in the case of Managing. Director, ECIL, Hyderabad{(Supra).
We, therefore, hold that the petitioner cannot derive any
advantage of the fact that a copy of the advice of the
Commission was not furnished‘to him before the passing- of
the impugned order.
18. The decision of this Tribunal in the case of
R. Prameshwar (Supra) does not take notice of Rule 32 of

the rules and, therefore, the same is per incuriam.

Qy
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19. The last submission made is that it is an admitted
position that the petitioner had submitted his repre-
gsentation against +the dingquiry officer's report which was
supplied to him by the punishing authority before passing
the impugned order. We may note that the petitioner had
sent two representations. It is admitted by the respondents
that the firét_ representation was received by them well
in time, namely, much before the date when the impugned
order was passed. However, in the impugned order, there
is not even a whisper of the explanation offered by the
petitioner. The contention is that the failure of the
punishing autﬁorify to consider +the explanation of the
petitioner renders the order of the discplinéry authority
bad. We méy note that even in the first representation,
the petitioner made a specific grievance that he had been
) the right . \

denied /to cross-examine Shri Parameswar. In the counter-
affidavit filed, it 1is admitted that the representation
was received. However, it is stated that the representation
was considered and rejected by the department.
Shri Ramachandani has been fair enough to tell us that
the impugned ofder of dismissal received the approval
of the Prime Minister, who was then,Z%%nister—In—Charge
of the department. It is not stated in the couhter—affidavit
that the representation of the petitioner was evemr placed
before the Prime Mihister and he rejected the same.
If sme officck 'Other. "than the Prime Minister considered the
representation and rejected the same, that will not wvalidate
the impugned ord@r:. Therefore, we come to the conclusion

that .6n this score ::.-tog, the impugned order is 1liable

to be quashed.

20. Before parting with this case, we may °* - refer.

to the conduct of the inquiry officer. It is on record
that Shri R. Natarajan, Under Secretary in the department

was appointed as Presenting Officer. We have already

)
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indicated, from a reading of the proceedings of the inquiry
officer that, ‘in the absence of an application made ByA
the presenting officer on behalf of the respondents, the
inquiry officer on his own sent a confidential note to
' Shri Parameswar alongwith some record asking him to send
to him ‘(the dinquiry officer). his version on the facats
of the case. We have aiready indicated that in the files,
which were produced before us, neither a copy of the
communication sent by the inquiry officer to-Shri Parameswar
nor’the reply sent by Shri Parameswar thereto or a copy
thereof are to be féund. The inquiry officer has
sé¢rupulously avoided any direct reference to the reply
sent by Shri Parameswar to him. We have carefully scanned
the record with.a wview.to find out as to. whether therg.
is. anyv»possibilixy.<o? these two- papé;ﬁﬁ'being taken out.
We note that the files have been well paginated and we
do nog find any page missing. We may now refer to a very
serious matter which we have discovered from a reading
of the inquiry officer's report. The inquiry officer

records: ”TheADA has also demanded a copy of the original
article of charge suggested by Shri Parameswar, the former
Additional Seéretary. It is seen from the records that
no formal article of charges were framed in the department
and the only fact of unauthorised absence of the charged
officer was brought to the notice of the Administrative
Vigilance Division of the Department of Personnel &
Training for taking necéssary action for initiating
disciplinary proceedings". We may note that the former
additional éecretary, referred to in the inquiry officer's
report 1is none other than Shri Parameswar. We have asked
Shri Ramachandani to show from the files of the inquiry
officer any document or material from which it can be seen,
or infermed that the matter had been brought to the notice

of the Administrative Vigilance Division (Departﬁent of
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Personnel & Training) for taking necessary action for
initiating discipliﬁary proceedings, The leérned counsel
for the respondents, Shri ﬁamachandani has very. fairly
stated that there is no such material in the files of the
inquirf officer on the basis of which such an observation
couid be made. This leads us to an inevitable conclusion
that the inquiry.officer is referring to the files of the
department. It is unfortuqate that the inquiry officef,
in this case, hgs been hob-nobbing with the department and
has béen wading through the departmentél files. The above

mentioned facts can and could compel any reasonable man

‘to come to the conclusion that the conduct of the inquiry

officer smacks of bias to say the least. 'The enquiry
proceedingé are, therefore, liab1¢ "to be quashed on this
groundlalso. - |

21.- It is to be remembered that the disciplinary
proceedings are. quasi-judicial procéediﬁgs and the time
honoured norm that ”justice should not merely be doﬂe but
should seem to be aone" also apply to quasi-judicial
proceedings.‘.In Managing Director,-ECII, Hyderabad's case
{Supra), _tﬁe Supreme Court speéking through Hon'ble P.B.
Samant, J; has héld: ”the rule that the enqu;ry ‘must - be
held in good faith and without bias and not arbitfarily
or unreasonably is now included among the principles of

natural justice". \

22. In. the result, this petition succeeds and- is

allowed. The impugned‘order is quashed. We, however, make

it clear that we are quashing the same on a purely technical

ground. We also clarify that any observation made ih this

order will have no impact on the merit of the case.

23. : There shall be no order as to costs. :
S, v
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