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.datad 15,3.1989 against his gompylsory retir

iN THEZ CENTRAL ADMINISTRATIVE ~TRIBUNAL
‘ PRINCIPAL BENCH

o NEW DELHI
NH® O wEn
0.4, 2164/1389 Dats oF'dec;sion ¢ 08.02.15996

Hon'ble 3hri N.V.Krishnan,Acting Chairman

Hon'ble Smt,Lakshmi Suahinathén, Member (3J)

Shri V.R. Sagar

son of Late Sh,P.R. Sagar,

formarly posted as 0.5.03. in the

rank of Uy,Commission2r of Income Tax,
in the 0/0 Chief Commissionar of
Income Tax(Admn,) Ayakar Bhawan,
M«KeRoad, Bombay-400020 :

and currently residing c/o Sh.M.R,
Bhardwaj, Advocate D-7,

Hauz Khas, New Delhi-110016

: eee Aoplicant
(By Adwocate S-ri 5.K.Bisaria)

. Vs,

1. Union of iIndia, through
Secretary to Govt,of India,
Deptt,of Ravenus,Ministry of Finance,
Ngrth Block,Central SGCtt,,N/Delhi.

2. Chairman,
Central Board of Direct Taxes,
Ministry of Finance, Daptt.of Ravenus,
North Block, Cantral 3Sectt.,
New Delhi-

( By Rdvocafa Sh.V.P.Uppal ) e tespondants

g RDER

(Hon'ble Spt.Lakshmi Swaminathan, Mamber (3J)
Applicant has filed this application undsr
Section 19 of the Administvativs Tribunals Act as he

iz aggfievasd by the order rajecting his raenre

63

g=2ntation
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under F.R

+ 56(3) datad 19.5.1986( Annexurs A-3),
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working as Assistant Commissioner of Incomstax at Bohbay with the
respondents was compulscrily retired from service under F.R.SQ(J)
u.e.f.‘20,5.88. Applicant has challenged tﬁis order of cﬁmpulso;y
retirement in this appliCationf

3. In O.p. 795/88, the applicgnt had challenged certain
adverse entries in his pCRs. In this OA, judgement was delivered
8N 17141989 and the same was azllowed. This order of the Tribunal

has bscome fingl.

4. In another 0Op 1836/87, tha applicant had challenged

his supersession in promotion from the post of Assistant Commissionsr

of Income Tax to thatzgommissioner of Income Tax. The Tribunal vide
its order dated 18.9.1989 allowed the application and directed the

respondents to constitute a review DPC to reconsider the case of.

the applicant, as certain adverse remarks have been expunged.
\ _ '
The respondents vide order dated 10.9.1992 promoted the applicant

as Commissioner of Incomé Tax Weeef. 23+4.1986. The applicant sub~

mits that since has been promoted as Commissioner of Income Tax

after he Was compulsory retired from 29.51988, that order

of ratirement has to ‘be quashed. .
5 . According to the applicant -since  adverse
entries have bsen expunged for all purposss
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vide order datad 10.9.1992 Wea.f, 23,4,1986, thars is

" Bo compulsory ratirement order can ha passad in 1988

no material against the applicant to justify his

compulsory ratirement from service w.e,f, 29.5.1988,

Tharefore, the main contantion of Shri S.K.Bisaria,

lezarnad counsel for the aoplicant in this anplication
Hhe .

is that, compulsory retirsment order is malafide, without

any substantial material and is thersfore, liable to

\

be guashad, He relies on the judgment of S.Ramachandr a.Raju

ve 3tate of Orissa (1994) 3T (5) pane 459) and submits.thagf

since he has baen promotad with efFect from 23.4,1986,

oRrthebasisidfhthe record upto 3163¢9986e ¢ + -,

6o ResQDndehts have filed reply denying the above

aontentions, Shri V.P.pral, Learnad counsal! Far tho

respondent’s submits that the evsnts cited by the

applicahf~ in this 0A do not in any way affect the order

df-compulaory ratirement, He submits that the Raviou

held on 9.11.,90 X . . .
DPCégnd subseqent promotion of the apolicant to the
AN L

post of Commissioner of Iricome Tax was done in

compliance with the orders’ of the Tribunal., His conten-

~tion 1s *hat while passing thes order gf* nromotion

We2.Fs 23.4.1986, -the rasponrents took into account thez’

. s . .
factors that wers sxisting at that tim=2, Hes fur‘her

7
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submits that the dacision abou* Fha doubtful int
of the applicant on *has ralavan: detm i
had not crystalised and azs such on that date ths
responients could not have “enied thz nromstiom to

on
thevapplicent/this ground, R:snondants have also
contencad that there is sufficisnt material on rscord

5

to Justify the compulsnry ratiramant ord:r nassad anainst

the apolicant. Thay submit that ths srdap of compulsory

oy + 2 —~ i [ o .
ratirsmant w.e.f, 20,5,1988 was passad on tuwo aroundg

namaly, doubtful inte3rity z2nd incomnoetanca, Thas2 facts

ware tak=n in*o »ccoun®* by the acrezning Committee gnd

Considerad
Al N Al . 8 : 3
care.ullw/baroLecnm;ngbo th® conclusion for rzcomnanding

his imm=2di ate ratirzment in public interast, Raviey
Committee}tharaafter considerad ths racommaendations of
the Scrrening Committee and also racommendad his’

compulsory rstirament, Rapresenta“ion mads by the

annther
applicant was ajain consider=d bY/Rgpfesgntatign:

Committea which alse came %o *the conclusion *hzt ng

change in ths decision of
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material on r :cord
of the anplicant i~ 1988,

T In thz circumstancas, ligrnsd counsel for ths

L A
I

rgspondants statas that thsz avernmants mad= by the

applicant ars basaless and therafors, 04 should be
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dismissed. On our directions, Shri VeP lopal,?
_ npal,I\Ra

couns. 21 for ths raspondents has also submitfad ths

crginal records of the DPC meeting hald in Oct,,1985
= = ?

e [
gn§.of th i held.on 941150 and the proceedings of
L aviay Jpqéacreenlng Committee and thsa nroceadings

4 g

neld undsr FoR. 56(3) (F.No. A-32011/5/86~04 VI,

File "o 32011/2/90 Act VI anc F.No, Con/G/1924Vin ag

i)

-~ 4

T

8011/5/88 VaLy,

Sa We hava carafully considered tha argumants

i

haot Lhe 9 . ! I 3
of both the lesarned counsel for ths parties and

9.' . The Screshing Committee held on 2%25

23rd April, 1988 had recommendad on the metericsls
placed before it that the applicant should ba
rétirsd‘unde; FeRe56.3=58 of the Punsion Rules.

They have étatedrbhat they have examiﬂgd the

NeC.R's of thza last 5 years and the brief preapered
for the considergtion pf the Scresning Committes and
the material‘inlsupport of the brief before

making the recommendgtions. Inthe

for consideration of
brief mote prepared /, the Scresning Committse
: LEE

Lot

the analysis of five years A.C.RS Kag been given may bg
. i

summa rissed as follouss

1582-83 Therer is nothing to comment upon .

19835-84

e
: K2
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1584 -85 Rated as 'Very Good!
1985-86 ' Overall performance rated gas *Very Goad!

The column relating to integrity was left
blank by the Reporting Of ficer as the case
registered By the CeBel. was then under
investigation,

20.8.1986 to Rated as 'inadequate' and adverss comments

29.12.1986 were made about his integrity.

30.12.86 ¢to His over=zll performance Was rated as

31.03.1987 Wery Good! .

40 After considsring thes relvant record,

the Screening Committee was of the view that the applicant

)

had émerged as an Officer of doubtful integrity. The
.Revieu Committee held on 25.4.1988 had zlsc examined
the recommendations of the Screening Committee, ACRs and
the ether relevant materials, including the brief prepared
for consideration of the Screening Committee. After
such consideraticn, the Revisuw committee had alse
recommended that the applicent should be retired under
FR 56=] in ths ﬁublic interest, both dn the grounds of
doubtful integrify and ineffectivensss. The cbntantion
of the applicant is that sincs the Revisw DeP.C.
held on 9.11.1990 in pursuance of the judgement of this
. Tribunzl dated 1849.1989 had re-examinaed the character
rolls and assagssed him as 'Very Good!' after also‘
considering the allegations of doubtful integrity and

incompetence considered by the Revisu Com-mittee; and

recommended him for promotion to the grade of

Commiss ionser of Income Tax, the recommendztions

f% made in 1988 by the Screening Committes and the
- \
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Review Committee to retire him pre-maturely under F.R.56-]

cannot now be considered valid.

11, We have seesn the relsvant ACRs for the 5 years
considered by the 1985 pPC, i.s. from 1980-81 to 1984-85,
For the year 1.4.84 to 3131985, against the column

'Integrity® the comment is f'no complagint'; for the period

1¢4.1985 to 31.3.1986, a9ainst the column 'Integrit y*

a secret noﬁe Was attached referring to ths FIR forwarded
by the DeOe letter dated 26.11.1985 and explaining as to
why this column has been left blanke The DeP.C. had
sarlier not recommended him for selection aS Commissionsr
of Income Tax in 1986, This was challenged by the
applicant in 0.A.N0.1836 of 1987 (V.R. Sagar Vs. Union

of India and others) which was decided on Septembsr 18,1989,

12 The Tribunal in its aforeszid judgement had

obse;ved that for the years 1980-81 and 4984-85 the remarks

were reviewed by the Reviewing Officer. During thess two

years, the Tribunal obssrved‘tha§ the Reporting Officer

gave the applicant 'Very Good' in respect of Items No.O and 10
respectively and 'éood; in respect of Items Noe4 and 8 .
respectively. It was further obssrved that since the

criteris or yard=stick applied by the DPC in making the relsvant
assessment and awarding the grade was not bsfore it, the

Tribunal was not in a positionto coms to any conclusion as to

the basis on which the applicant was given the grading'Good? by

© the DPC notwithstanding thet for two yesrs he got 'Very Goog! and

fer one .year *Good'and for bthers "Wery' Good* reporting on many
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items by the reporting officers. It was under these
circumstancss that the Review DPC was ordered for
reconsidering the matter. The Review DPC was held in

pursuance of the above ordser of the Tribunal on 9.11.1990.

13. The CeBeTie raid on the applicant's house took place '
on 14.10.1985, which has been referred to im the note of
the Reporting Off icer on the integrity column on 21.7.1986.
The judgement of the Tribunal dated 18.9.1389 in 04 1836/87
refers to the ACRs for 1980-81, 1981-82, 1983-84, 1984-85,
The DPC uhich.had met sarlier in September 9985 had
considerad a list of 126 officsrs, where applicant was at
Sl.No+11, against 42 vacanciss of 1985 and he was assessed
oniy 55 tGood's In the note of the Review DPC, ment ian has
béan.made to ithe jgdgament of the Triﬁuﬁél aaéed 18.8,1959
and tha reasons why the direction was given to the DPC to
reconsider the case of the applicant Mas if it uwas considering
his case ason the dats of the selaction applying the same

u

yardstick/critaria as adopted for the selection mads in 4985,

The Review DPC has stated as follows-—

"In compliance with the directions of the Hon'bls
Tribunal and keeping in view their observations,

the committes re-examinsd the character roals of

Shri V.R. Sapar and assessed him as "Very Good".

on the basis of this assessment the Committee
recommendad that the name of Shri Ve.R.Sagar may ‘
be includsed at S.No.8p bslow Shri TeSe Krishnamurthy
and above Shri CeU. Chours in the panel rscommsnded
by the DPC which met on 23rd and 24th saptember,

1985 for promotion to the grade of Commissionsr of
Income Tax .

In the lettsr of the Ministry dated 4.6.90 addressed to

the UPSC for holding the Review DPC in the casa of the

applicant] fhe.background of ths case has bsen given. It

'

is also stated that the applicant was retired from service
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Ghder FR 56(3) in 1988 i.e. before the Review DPC was held.

Para 5 of this lgtter rsads as follows=-

#In this connection, it may bs mentioned that
Shri Szgar was sarlisr considered by the DPC
held on 23rd and 24th Septembsr,1985 but his
name was not ‘included in the list of names
recommended for promotion. Howsvar, his
integrity was certified at that time. There~-
fore, it may not be necessary to certify his
integrity again for carrying out the reviesw DPC
for September 1985. This position may plaase
be confirmed.

From the above facts, it is clesar that Review DPC

held in 1990 had rscommended the applicant®s case feor

~promotion to the post of Commissioner of Income Tax taking

into account the position reggrding his integrity bafore

Saptamber 1985, Further, in accordance with relevant DOP&T

Instructlons, the Review DPC has to gonsider only the ACRs
of the applicant for the same perlod of 5 years as uere
assessed by the earlier DPC held in 1985 for the purposa of
re-assessmeng as ordered by the Tribunal. In the facis

and circumstances of the cass ue .ars, therefore, satisfiad
that in assessing the ACRs of the applicant for promotion
to the grade of Commissioner of Incoms Tax, tha'ReQieu DPC

did not take into account the ramarks of his doubtful

1ntegr1ty recordsed in July, 1986 a8 this has been reflected

in the ACR for the suWwsequent period after 31.3.1985.
Therefore, the Revieu DPC could not have denied him the

promotion as Commissioner of Income Tax on the ground of

doubtful integrity. This is a subsequent event. Houwever,

this doegs not prevent the competent auﬁhority from exgmining .

the entire records in 1988 uwhen his case Was taken Qp for

considerztion under FR 56(3).

5
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14.' The Sdreening.committee and the Revisw Committes
which had examined his casa for compulsory retirsment
undér_FR 56=3 had considered the subssquent relevant
materials, including the ACRs for 14401985 to 37.4.86 and
1;4.86 to 31.3.1987 uhera§n the columns on 'Integrity!

he had got the abovs referredito rematks, and that 'he
leaves.much to be desired and cannot bg relisd upon.®

It is ¢lear from the minutes' of the meeting of thaese
comm;tteesthat the applicant haa been recommended for
compulsory ratiﬁement in public interest not only on

the ground of ineffectiveness but also on the ground of

doubtful integrity, which is borne out by the facts.

15 In view of these findings, ws are unable to agree

with the contentions of the lsarned counsal for the applicant
that sinca the Review DPC recommended the promot ion of the
applicant in 1990 W.g.f. 23401986, being its recommendations

on all the ACRs and the rebprds.auailable.placed bafore

them whereby the report of the CBI raid and rgports in
. .(2&‘,..2 &.(ﬁ’)@ ‘e«"e% Cm%fbﬁé&,— re
ACRs regarding integrityi his case cannot be taken up under

/(? ’

FR 56-3. When the DPC and Review DPC met in Eidotize 1986

‘and November,1930. respectively, the relevant ACRs upto

(/M(?wuav g '
1984=-85 anly were seen, did not ¢ontain any remarks
/

s
regarding doubtful integrity of the applicant. Therefore,
vigilance clearancs was not withheld and the applicant
Was, therefore, given promotion at that time. Howsver, when -

the Scresning committee and the Review Committee met in 1988,

they had on the basis of the materials placed bsfors them

y% come to the conclusion to retire him in public interest not
[
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only on the ground of ineffect ivensss but on the ground
of doubtful integrity. Therefore, even if it is considered
that after his promotion retrospectively from 23.4.86 as
Commissioner of Income Tax on the recommendations of thea
Review DPC in ﬂ990, the ground of ineffectivensss caases to
have ef fect the decision of the competent authority tomtire

the officer pre-maturely under FR 56-3 on the ground of

doubtful integrity based on ths records cannot be considered

as illegal or against the Rules or relavant instructions.

16, Shri S.K. Bisaria, lsarned counsel for the applicant

relying on the decisiopof the Supreme Court in S, Ramachandra
Rgju's case (supra) submits thst sincs the applicgnt had

been promoted w.s.f. 1986 on the basis of a Review DPC held

in 1990 , the ‘orderd compulsory retirsment passed against him

in 1988 w.e.fe 26th May,1988 on ths basis of the Same rsasonsg
cannot be sustained and, therefore, the impugned order should

be set aside. The decision of theSupfeme Court in Se. Ramachandra
Raju's case does not at all sﬁpport the arguments of the

lesarned counsel. The Supreme Court held:

"It is thus settled law that though the order of
compulsory retirement is not a punishtment and the
government employse is entitled to draw all retiral
benefits including pension, the government must
exercise its power only in the public intsrest to
effectuate the efficiency of the service. Ths dsad
wood need to be removed to augment efficiency.
Integrity in public service need to be maintaineg;
The exercise of power of compulsory retirement must
not, be a haunt on public servant but must act as a
check and reasonabls measure to ensure efficisncy
of service and free from corruption and incompetance.®
' (Bmpiccis added). _

From the above decision of the Supreme Court, it 1is clsar
that the pouwer to compulsory retire the government servant

Can be exercised to ensure the efficiency and also to maintain

the integrity in public service. Both these grounds ars equglly

oo




\‘,/

,Q

important for any public service. What is more'important is
that the Review DPC held in 1990 perused theAACRs upto 1984-85
only, as it was required to consider whether the applicant was
fit for promotion when his juniors were promoted in April,1586.
The record perSed by them is not the s me as the record perused
in 1988 by the Screaning and Revieuw bommittees. The latter
Committeses have sean recgfds bayond 1984-85 and found that the
integrity of the applicant was doubtful and hence recommended
his premature retiremente. In the facts and circumstances of

the case ment ioned above, merely because the.applicant got a
promot ion in,1986 by itself doas not precluds the compegaﬂt
authqrity from exsrcising the powsrs of pre-—maturs retirsment
undar FR 56=] aftar consideration of thé entire servigce records
of the applicant and coming to the conclusion’that he lacks

integrity. The ratic inS. Ramachandra Raju's cgse tharefore,\

does not in any way assist the applicant, on the other hand

’ﬁhe decision supports the stand tgken by the respondsnts.

17, For the reasohs given above, we do not find any
legal infirmity in the impugned order compulsorily retiring
the applicant from service Weeefs 2045¢1988. The application,

therefore, fails gnd is dismisssd. No costs.

P \/é/ .

AN AT o) L
(Smt. Lakshmi Suaminathan) “(N.V. Krishnan)
Memb er (J) %;/' , Bcting “hirman

- [rk/




