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CORAM;

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

PRirCIPAL BENCH: NEU QELHI '

o.A. No. 2156/1939 " ^gg

DATE OF DECISION-

Plan nohan Singh Applicant (s)

nr SK Sauihney Advocate for the Applicant (s)

Versus

Union of India r.ep. by, the Resoondent fs^
Ueneral Kianager, Nortnern Haiitjay,
Baroda House, Neu Delhi' and another.

Plr ON noolri ^ _Advocate for the Respondent (s)

The Hon'bie Mr. NU Krishnan, Administratiue Plember

The Hon'ble Mr., flaharaj Din, Judicial i'̂ em|3er

1. Whether Reporters of local papers may be allowed to see the Judgement?
2. To be referred to the Reporter or not?
3. Whether their Lordships wish to see the fair copy of the Judgement? ^
4. To be circulated to all Benches of the Tribunal? '

JUDGEMENT
I • 1 —•- I I

Shri r-J\y Krishnant Administrative Plember

The applicant retired as a Senior Clerk from the Northern

R.ailuay on 30.1 1 ,88. He uas in occupation of Railway Quarter No. '

C-12 B, Lajpat Nagar, Neu Delhi uhich uas allotted to him,Admittedly

he has not v/acated the quarter on or after retirement. He has been
Supdg^ Engineer (Estate), Northern Railway (Rssp, 2)

issued the impugned notice dated 20.9.89 (Arin-, At) b;y the' • D'iluisi.o'tqial /
uhich reads as follous;

"-Sub: Unauthorised occupation of Railway quarter No.C-12/fl \
at Lajpat Nagar by Shri f^an Hohan 'Singh. '1.

•You are required to v/acate the a':ioue Railway quarter
(\lo.C12/3 on 31.7.89 according to the provisions of
ext®.nt rules of allotment of residential accommodation
on account of your hav/ing been transferred/gone on ^
deputation/retired/resigned "on 50.11 .88 taut you failed •
to do so. The tenancy o,f the said Railway quarter
stands cancelled w.e.f. 1'.8,89-.

Please \/acate the above mentioned Railway quarter
within 10 days from the date of receipt/pasting of
notice, failing which Eviction Proceedings under
Publxc Premises Eviction Act, 1971 will be started
against you. Damages c-harges/penal rent as noted below

V
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are also recoverable from you u.a.f. 18,3.89.
In addition to abovye, disciplinary action under

DjcAR uill also be taken against you.
1. X><X XX ,xx XX „ r-n
2. Jater charges:- Rs 2d,50 per montn.

3. Conseruancy charges Rs 2/4 per month.

Damage uill be recouered as plinth area Rs 15/- per 5

Electric charges etc. be advised by Electric '
Foreman (P) i^iorthern Railway North.

Please also note that after expiry of this
notice period Electric a Water sunply uill also
be disconnected from the Railuay premises in question,
if the Railway premises is not vacated.

For every one month unauthorised retention of
Railway quarter, one set of Post Retirement passes
uill be disalloued".

retirement, his
His grievance is that after his/_Deat h-c u-r et ir ement gratuity

(DQRG) has been detained on the ground that he has not

vacated the aforesaid government quarter and in addition

that he is further threatened in terms of the impugned notice
(

of various civil consequences.

2 In the circumstances the applicant in his application

filed on 17.10,89 has prayed for the follouing reliefs.

''(i) Uuash the illegal Motice dated 20.9,39 Annexure A1
uhereby the applicant is threatened of eviction
from Railway Uuarter.

(ii) Direct the Respondents to pay the applicant,
the Gratuity amount due to him on his retirement
on 3 0.1 1 .38.

ths respondents to charge normal rent of theRaxluay .Quar.eT dp-.to the- date -of p'ayment-o? gratuity.
r-|spp2,dant-s, to- pay .penal in-fcerest at

jK S P^.riod .the payment oif gratu-ityV.as illegally withhelu . ' ^ - y

(v;Grant / other relief that this Hon 'ble Tribunal
may oeem fit.

(vi)Auard costs of this Application, i?

J On admission, the respondents were directed by

an interim order not to evict the "applicant till 7.11.89 and

later on, this interim direction uas continued till further

orders.
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4. . As it uas noted by the Bench uhich heard this

case earlier that questions similar to the ones involved

in this case had already been- referred to A Larger Bench

in OA 2573/89j this case uas also directed to be put up

to the Hon'ble Chairman for his directions.

5. ,Dn the Hon'ble Chairman's direction^ this case

uas heard by a Larger Bench (L.B. for short) alonguith OA

2573/89. The issues posed in OA 2573/89 for consideration

are as follous: . '

- 1 . Whether the Railway Administration can
withheld the entire amount of gratuity so lone
as the retired Railway servant does not vacati
the Railway quarter and whether passes can
be withheld according to instructions con
tained in'Railway Board's Letter dated
24th April, 1982, uhich are as follows;

"(ii) So far as the Instructions contained
in para l(ii) of Board's letter under
reference ^re concerned^ it has been
decided in consultation uith FA/CAO that
the entire amount of DCRG/SC to P.P. may
be held back and 'No Claim' certificate
is not to be issued till the Rly. acco
mmodation is finally vacated by the
concerned retired employee.

(iii) For every one month of unauthorised
retention of Railway quarters, one set
of post-retirement passes should be
disallowed, A show-cause notice to this
effect may be issued to the retired
employee before disallowing the pass"

2. Whether it is open to the
normal rent to be paid by
Railway servant till such
DCRG is paid -to him?

Tribunal to alloui
the retiring
time as the

Whether

will be

O

Or

the rent or lease amount payable
calculated on the basis:.as if the

accommodation occupied was unauthorised
and whether the 'Railways are liable to pay
interest charges on delayed payment of
DCRG withheld because of non-vacation of
a Railway quarter by a retired Raxlway
servant? '

Or

Whether the two matters may r;iot be linked
and rent will be payable according to Rules
and interest on delayed DCRG is to' be
allowed as per orders of the Tribunal in
each case? "
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The L.B, has reached the follotJing conclusions on these

issues vide para 2.1 of its judgement, a copy of which is

kept on record;

" (27) Summing up, our conclusions on the
issues referred to the Full Bench are;

Issue No.1

(i) Uithholding of entire amount of gratuity
of a retired railuay servant so long as
he does not vacate the railuay quarter
is legally impermissible,

(ii) Disallouing one set of post-retirement
passes for every month of unauthorised
retention of railuay quarter is also
unwarrantede

Issue No.2

(i) A direction to pay.normal rent for the
railuay quarter retained by a retired
railuay servant in a case uhere DCRG
has not been paid to him uould not be
legally in order.

(ii)The quantum of rent/licence fee including
penal rent, damages is to be regulated
and assessed as per the applicable lau,
Rules, instructions etc. uithout linking
the same uith the retention/non-vacation
of a rsiluay quarter by a retired railua;)
servant. The question of interest on
delayed payment of OCRG is to be decided
in accordance uith lau uithout linking
the -same to the non-vacation of railuay
quarter by a retired railuay servant.

(iii)'^irection/order to pay,interest is to be
made by the Tribunal in accordance uith
lau keeping in vieu the facts and cir
cumstances of the case before it,"

The matter has nou come up before us for'disposal in

the light of the LBts judgement (LB3, for short).,

6. When the case 0as.taken up for final hearing,

the learned counsel for the applicant submitted that in

the light of the LB3, ha does not press for the reliefs

mentioned at serial numbers (i) and (iii) of para 8

of his application. Accordingly, prayers in regard to

these reliefs are liable to be dismissed as not bei.ng

pressed.
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7^ That.leaves only the questions relating to

payment of DCRG and the'claim of penal interest for the
alle ged

period of the/illegal detention of the DCRG. In

regard to these issues, the LB has given its conclusions

in para 27 of its judgement reproduced in para 5 supra

vide Issue l(i) and Issue 2(ii) &. (iii) . For the

reasons to be stated shortly^ue experience some diffi

culties in finally disposing ofthese tuo remaining

issues on the basis of the LB3.

8. The learned counsel for the applicant argues

that the answers given in the LB3 are in his favour and,

therefore, directions should be issued to the respon

dents to disburse -the detained amount' of DCRG in full

to the applicant and ai^so to pey him interest for the

period ofct^lay in making such payment,

9. On the contrary, the la srned counsel for the

respondents submits that the LBD only concludes that

the withholding of the entire amount of gratuity is

impermissible (emphasis supplied). He contends that

this only means that effect cannot be given to the

Northern Railway's Circular dnted 5,6.82 (Pension

Circularj for short, as referred in the LB3 and

reproduced in para 10 thereof) which authorised such .

holding back. The learned counsel argues that this

means that an appropriate amount can be held back

as authorised by the Railway Board's Circular dated

24,4,82, 1982 circular' for short^as referred to in
the LB3 reproduced in para 10 thereof. He asserts

that the conclusion of the LB3 cannot be interpreted

to mean that no portion of the DCRG, whatsoever, can

be withheld. Therefore, effect can be 'given to the

, 1982 circular.
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10, The learned counsel for the applicant, houever,

submits that this argument of the respondents is not

maintainable because the LB3 has held in para 13 of its

judgement that the 1982 circular "appears to be infrafitiue

of Article 14 of the Constitution". This is reiterated

more strongly in para 20 thereof, uhile deali ng-'uith the

withholding of post-retirement railway passes and such

withholding was held to be illegal after emphatically

stating "Holding as we doj that the 1982 circular infracts

Article 14 of the Constitution, etc", Thereforcj no

portion of the DCRG _can be withheld. He however, submitted

reluctantly, that, if at all any deQUction is to be

made from the OCRG, it should be in accordance with Rule

323 of the pension (Manual (Ann.A2) in terms of which the

maximum amount of deduction can be only Rs. lOOO/—.

11. This forceful argument is sought to be met by

the respondents by a plea that, in an earlier case, the

Hon'ble Supreme Court had already considered the 1982

circular and proceeded on the assumption that it is valid®

This judgement could not be brought to the notice of the

L,B, That judgement was delivered by the Hon'ble Supreme

Court on 27.1 1.89 in Special Leave Petition [\lo,75BB-91/8 8

in Raj Pal Uahi and others Us. the Union of India and

Others arising out of appeals from the decisions of the

New Bombay Bench of this Tribunal in D As 314, 345 and

498 an 9 of 19B7. .A copy of that judgement is kept sn

record. It was submitted by the learned counsel for

the respondent that this judgement alsu concerns the same •

Railway Board's -circular dated 24,4.82 (i.e. the 1982

circular) which has been considered by the L.B. That

was a case where, though the 0CRG was withheld after

retirement, the petitioners had no grievance on that

^ account, as the amount was since released. It appears



si

-7"

from the judgement of the Hon'ble Supreme Court that

the demand of the petitioners therein uas that thsy uere

entitled to interest on the DCRG for the period for which

it uas withheld. In this regard, the Hon'ble Supreme Court

has obserued as under:

"Learned counsel for the petitioners submits
that according to thid Circular the Railway
Authorities should -giue interest also on the
amount of death-cum-retirement gratuity withheld
by them. It is relevant to refer to the afore
said Circular, The relevant portion of the
Circular is noted herein below;

"The (jDvernment have had under conside

ration the question of raising the rate
of interest payable to a Railway employee
on delayed payment.of gratuity where the
delay occurs on account of administrative
lapse or reasons beyond the control of 'thi
Government servant concerned. In par
modification of this Pilnistry's letter
No.F(E)lII .79/Pfvil/l6, dated 3.9.79, the
President is now pleased to' decide that
where the payment of DCRG has been
delayed, the rate of
as follows:

(i) beyond 3 months
upto one year

(ii) beyond one year

'-^ti al

interest will be

and

7 %

W%

per

pe r

annum

annum

There is no dispute that the pstitioners stayed
in the Railway Quarters after their retirement
from service and as such under the extant rules,
penal rent was charged on these petitioners which
they have paid.' In order to impress upon them
to vacate the Railway Quarters^the Railway
Authorities issued orders on the basis of the

Railway Circular dated 24th April, 1982, purpor
ting to withhold the payment of death-cum-
retirement gratuity as well as the Railway
passes during the period of such, occupation of
Quarters by them. The delay that was occurred
is on account of the withholding of the gratuity
of the d.e ath-cum-retir ement gratuity on llhe basis'
of the aforesaid Railway Circular. In such
circumstances^we are unable to hold that the
petitioners are entitled to get interest on
the delayed payment of death-cum-retirement
gratuity as the delay in payment occurred due to
the order passed on the basis of the said
Circular of Railway Board and not on account of
administrative lapse."

12. The learned counsel for the respondents submits"

n that two conclusions necessarily follow from this decision,
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^ (i) The Railway Board Circular dated 24,4,82

is valid and this conclusion overrules the LB3 uhiS^

holds that this circular is vitiated by the vice of

discrimination under "Article 14.

(ii) No interest is payable for the delay

occasioned in the payment of DCRG as a result of with

holding it and paying it to the official in this case

only aCter the house is vacated, as this is being done

in pursuance of a valid instruction i.e. the 1982

circular,

13. The learned counsel for the applicant meets

this contention by pointing' out that the LB has actually

relied upon a later judgement of the Hon'ble Supreme

Court in Union of India & Others Us, Shiv Charan in

^ civil appeal No.2002 of 1990, delivered on 23,4,90 by

a larger bench of 3 Hon'ble 3udgas. The follouing

extracts from para 22 of the LB3 are relevant in this

connection:

"Shiv Charan, applicant had retired from
railway service in August, 1986. He had not
been paid the gratuity amounting to more than
Rs. 20,000/-, The Railway Administration had

^ not only withheld the entire amount of DCRG,
but also the Railway passes on account of
unauthorised retention of the house by Shri
Shiv Charan, The Union of India preferred
an appeal against the judgement and order of the
Tribunal. Supreme Court granted SLP and
alloued the appeal, |he -follouing pertinent
observations were made in paragraph 2 of. the
judgement;-

"Rent for theperiod overstayed may be
deducted from the payment to be made as^
aforesaid. The appellants will be entitlec
to make claim in accordance with law to
which they are entitled to, for any excess
or penal rent, and,the respondent will be
at liberty to make any claim for compen
sation in the appropriate forum which he
claims to be entitled to''.

The above extracted observations unmistakably
• show that the Apex Court treated the two

matters viz. the payment of rent including
penal rent etc. and the claim for compensation
for the delayed payment of gratuity as distinct
and separate,"
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It IS, therefore, contended that the applicant is entitled

to receive penal interest, ev/en if the 198-2 circular is

treated as Valid.

14, Ue have to first consider the plea of the

respondents that the LB.'s decision that the 1982 circular

is infractive of Article 14 of the Constitution cannot be'

maintained in the light of the Hon'ble Supreme Court's

judgement in Raj Pal Uahi's case (supra). Ue are not

persuaded to accept that either of two conclusions

referred to in para 12 necessarily follou from that'

judgement, as contended by the respondents. A perusal

of that judgement shous that the issue uhether the Railu/ay

Board's circular dated 24.4.82 suffers from the vice of

discrimination and is therefore, ultravires of. Article 14,

uas neither raised by the petitioners therein nor consi

dered suo motu by the Hon'ble Supreme Court. It uias

taken for granted that this circular did not suffer from

such a vice as there uas no allegation to that e-ffect.

That does not lead to the conclusion that the judgement

imprints the 1982 circular uith the Supreme Court's stamp

of Validity. Similarly, on the question of interest also,

no question uas raised that only an appropriate amount

of DCRG should have been retained and the retention of

any amount in excess of the appropriate amount uas illegal

and such retention should render the respondents liable

to payment' of interest. The Court, oniy considered the

question of retention of DCRG in general terms. The

judgement in Shiv Charan's case clarifies this matter,

as' this issue uas specially raised therein. ' For these

reasons, the judgement of theApex Court in Rajpal Uahi's

case csnnot be relied upon by the respondents to press

their claim that the 1982 circular is constitutionally
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valid, because this issue uas neither raised' nor decided

in that, judgement. Therefore, the effect of the decision

in the LB3 ,that the 1982 circular is infractive of

Article 14 of the Constitution has to be considered.

15, Ue ha\^e considered this matter carefully because

it- raises certain issues affecting the final disposal

of this application to which a reference is, being made

in the subsequent paras.

16, Before ue come to the main point, ue are obliged

to point out to an' inadvertent mistake in the issues

referred to the LB as extracted in para 2 of the LB3.

The first issue referred .i reads as follousi-

"1. Whether the Railway Administration can
withhold the entire amount of gratuity so
long as the retired Railway servant does-
not'vacate the Railway quarter and whether
passes can be withheld according to instru
ctions contained in Railway Board's letter
dated 24th April, 1982 which are as follows:

"(ii) So far as the instructions contained
in para l(ii) of Board's letter under
reference are concerned, it has bean
decided in consultation with FA/cAO
that the entire amount of DCRG/SC. to PF
may be held back and 'No Claim' certi
ficate is not to be issued till the
Rly. accommodation is finally vacated
by the concerned retired employee.

(iii) For every one month of unauthorised
retention of Railway quarters, one.
set of post-retirement passes fehould
be .disallowed . A show-cause notice
to this effect may be issued to the
retired employee before disallowing
the pass", "

As indicated earlier, the Railway Board's circular dated

24.4,82 as well as the subsequent [Northern Railway circulc

dated 4,6.82 (i.e, 19G2 circular and pension circu-Lar

respectively) have been reproduced in extenso in para 10

of that judgement. It will be seen that instructions (ii)

and (iii) quoted' in issue No.l.in -che aforesaid extract
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are attributed to the 1962 circul;,r. As a matter of

foot, instruction (iiij alone is a part of the 1982

circuxar dateu 24.'.82 and instruction (iij of the above

extract 13 really an extract from the pension circular

dated 4.6,82. Therefore, the rirst issue should really

have been cas follous:

"O) then a raiiuay employee does not vacate his

quarter on his retirement.

(i; can the Tailuay , dioi ni s tr.: ti on withhold
the entire amount of jCf:G till he vacates

one quarter, as authorized in the Norther..

f:ailue«/s circular letter -dated 4,6,82; and

(ii) can the -ailu-y dmini strcti on disallou
one set of post retirement asses for every

one month of unauthorized retention of

hailuay quarter, as authorised by step (iii)

outlined in the Railway Roard's letter

dated 2U,4.82."

17. Therefore, when the L03 concludes that withholding

of the entire amount of gratuity is not permissible it
)

really has to oe read in tie context of the question a

it ought to have been referred correctly as stated above.

^ In other words, tiie judgement should be read to only mean

that the l-ension circuiar of the Northern Railway is not

a good authority for such action.

18. Indeed, the LB makes this cieor in par: 11 of its

judgement as follows:

''The instructions contained in para 2 of the
t ension Circuiar are cie..rj.y inconsistent with
those ccntciriBd in deuce (ii) of the opening
para of 1982 circular, in so f.r as these provider
for withholding the entire amount of U6RG. These
instructions are ulso not based on correct inter

pretation of clause (ii) of the opening para of
1962 circuiar. since 1982 circular permits only
an .-ppropriate ' hcld-b,:-ck' from theDlRG and that

too as permissible under tne Rules in force, the
withholding of entire JCRG is not permissible in term;
of this circular".

1
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19. Yat, this raasoning is demolished and rendered

ineffective because, ifnmedi ately thereafter, the L3

states in para 12 that there are many other reasons uhy thf

Railuay Administration cannot withhold the entire amount o

DCRG so long as the employee does not vacate the railuay

quarter and the reason uhich heads this list is that the

1982 circular' itself is infractive of Article 14 of the

Constitution® That being so, the finding given in para 11

of the LB3 as extracted in para ^-8 supra seems to be

of no consequence.

20. Therefore, the conclusion reached in para 27 of

the LBG seems to be rested on the other reasons, on the

basis of which the LB has come to the same conclusion

and these are stated in paras 14 and 15 of the LB3

and are briefly as fellows;

(i) Both the instructions of the Railways and .judge

made require that DCRG be paid immediately on retire
ment, thereby implying that it cannot be held back till

the' official quarters is vacated.

(ii) Rule 2308 Uol.II of the Railway Establishment

Code provides for retention of DCRG in ceri^ain circum

stances, which does not include unauuhorised retention

of house after retirement. Save such circumstances,
/

payfTient of pension and DCRG is automatic.

(iii) Even after retirement, the General Manager

can permit the quarter to be retained for 8 months and
be

such retention will not/unauthorised. Even so, DCRG is

payable after retirement or at any rate, within o months

of retirement and cannot be held back till house -^s

vacated,
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(iu) If there was a need for such a provision

(i.e. to hold back the DCRG), it should haue been provided

for independently like Rule 2308 of the Railway Establish

ment Code.

In other words, it appears to us that the question

referred to the LB could, perhaps, haue bean disposed

of without considering whether the 1982 circular is

infractiv/e of Article 14 and r.nswe.ring it affirmatively.

21. IJe may see the context in which this declaration

Was civen. The LBD was delivered in three connected

cases, viz. OA 2573/B9 (Uazir Chand's case), DA 2136/89

(the present case) and DA 1617/88 (f'lP Singh Bali's case).

In the light of the directions contained in the LBD,

all these three cases uere listed before us for re aring

on 22.2.91 and we had an opportunity to see 'the reliefs

asked for. Ue notice that in none of these three cases

has the applicant prayed for a declaration that the 1982

circular is infractive of Article 14 and. that it does

not giv/e any v/alid authority to retain any portion of

the DCRG till the quarters are vacated. Such a question

was also not referred to the LB by the Bench which

heard the OA 2573/89 in the first instance^in which the
issues uere first settled and referred to the Hon'ble

Chairman for making a reference to a Larger Bench.

22. It is, therefore, dear from the LBO that the

conclusion therein that the'1982 circular is infractive

of Article 14 of the Constitution has been reached by

ohe LB suo motu. From the questions referred to the

LB, it can also be seen that the 1982 circular was

relevant only in regard to withholding of passes and not

in respect of DCRG. In the reference made in connection

with passes there iss no suggestion that the Bench had any
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doubt about the constitutional validity of the circular,

"1 he LB 3 also does not indicate whether the respondents

therein had been given an opportunity to address the LB

on this issue as they do not appear to have raised any

contentions to the contrary. Ue uill examine later the

•issue whether the declaration about f:he validity of the

1982 circular was necessary in the context of disallowing

passes. For the presentj it is sufficient to note that,

as stated in para 20 supra, such a declaration

was not needed to dispose of the question raised regarding

withholding of DCRG. • •
!

^ 23. The, main ground for holding that the 1932 circular

is tainted by the vice of discrimination and is thus

violative of Article 14 iSj that the concluding para of

that circular provides that it applies onlv to the
% , , •

officers/staff occupying certain.RaiIway Establishments

as referred to therein, but does not apply to officers

and staff occupying houses owned by the Directorate of

Estates. The LB held that this para thus classifies

the Railway employees into two separate classes and it

was held that this classification is not found on any
I

intelligible differentia and at any rate, even if 'Such •

differentia exist, they d o not have a reasonable -nexus

to the objects sought to be achieved by that circular.

24. With great respect, we feel that the classification

adopted in that circular can be considered from another

angle. The purpose of the circular^as indicatsd in the

subject heading is to list the stepjs to be taken for the

vacstion of railway quarters^unauthorisedly retained

by retired railway servants. Obviously, such directions

could have been issued by the Railway Board only in
I

respect of quarters owned by the Railways, because the

responsibility •of allotting these quarters and getting
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fchem uacated rests squarely uith the subordinate

Railway authorities. For o^iuious reasons, the Railway

Board could not have issued such directions to the

Directorate of Estates, as it has no concern with the

residential quarters belonging to that Directorate,

it being the responsibility of another Rinistry. The

classification in the aforesaid 1982 circular is

therefore, perhaps, not of the officers into two cate

gories, but of the buildings into two categories.

One category refers to residential buildings uhcse

ownership rests with the Railways snd the o'cher refers

to buildings whose ownership rests with the Directorate

of Estates i.e. under the Ministry of Urban Development,

even if some of them are tenanted', /jrailway employees,

liiawed in this light, thb classification adopted in the

1982 circular could have been upheld. This was not

considered in the LBZl .

25. That apart, it would appear that the question

whether simij.ar directicns have also been issued by

the Directorate of Estates as in the 1982 circular f.nd

that thars^ore, there was no such discrimination at all
was also^^ apparently, not considBrad.

I ' ' '

26. It is not clear if the Respondents similarly

submitted that the issues raised by us in paras 24 and 2^

be considered,by the LB3 in this context,

27. The 1982 circular has necessarily to be considerec

by the LB3 while considering the question of withholding

the pasjses for, the only authority for this-action is

that circular. It is only necessary to add that^in

the present case ^the applicant does not seem to have a

grievance in this regard even though the .impugned Ann.l

notice threatens disallowance of passes^vide the reliefs

• claimed by him. This issue has been considered by the Li
liL
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in para 20 of its judgement. After referring ;to its

earlierrideclaration that this 'circular is uiolatiue

of Article 14 of the Constitution, the LB3 points out

thatj ev/en otheruise, passes can be withheld on this

ground, only after establishing that the employee is

in unauthorised occupation of the quarter, for which

purpose^ a shou cause notice has first to 'be issued.

That procedure , admittedly not having.been folloued,

the impugned action could have been quashed on this only

!

ground. It could, perhaps, also have been held, as

has been held by the Supreme Court in Shiv Charan's

case' supra, that uithholding of passes can have no

connection uith unauthorised retention of quarters and

cannot be resorted to as a step to secure vacation^

as they are two separate matters. If the employee

had- misused the passes in some uay or other, withholding

of passes uill have-a nexus with his conduct, and not

otherwise. In other words, though the 1982 circular '

is attrscted only in the context of this question,

perhaps, even this question could have been answered .

without making a declaration about the circular being

infractive of Article 14 of the iGonstitution.

28. Therefore, the issue before us is whether the

pronouncement of the LB3 about the v.-lidity of the 1982

circular, made in such circumstance, is binding on us

when ue now have to dispose of this application finally

on the basis of that judgement. It is necessary to

remind ourseives that if that pronouncement is held to

be binding, some consequences necessarily follow,

which are not reflected in para 27 of the LB3. For, the

KL
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conclusion at Si,No, (i) under Issue No. 1 'should then

have been that it is not only not permissible to -

withhold the entire amount of gratuity of a retired

railuay servant under the 'Pension Circular' so long as

he does not vacate the railuay quarter^ but that it is

also not permissible to withhold any portion thereof

in accordance uith the '1982 Circular' ^ as uell. Simul

taneously, the conclusion at Sl.No, (iii) under Issue No.2
iL (kliL.

should also fene- that as there is no lau, uhatsoeverj per

mitting the uithh'dldiog of the gratuity of a retired ,

railuay servant^ either fully or in part, so long as he

does Qpt vacate the railuay quarter, the respondents

uould be liable to pay interest for the period for which

such gratuity uas wrongfully withheld. Therefore, this

issue is very important- for a proper decision of this case.

29, It Could, perhaps, be argued that, in the aforesaid

circumstancesj this conclusion is to be treated only

as an obiter dicta of the LBD, particularly uhen it is

not incorporated in para 27- of its judgement. In our

view, this will notbe in keeping with judicial propriety fc

two'reasons. Firstly, this is one of the three cases

in which questions were raised for consideration by a

Larger Bench and a judgement has. been handed down for

disposal of the application. Therefore, we are obliged

to read the .judgement in its entirety and not be guided

exclusively by para 27 where the conclusions are set out.

In so doing, if we encounter any practical difficulty,

we cannot opine that only the operative portion of the

LB3 is binding on us and not the other portions which

give rise to the difficulties. Secondly, the Tribunal

is one entity though it functions through several

teiTitorial Benches. Uhen 6ne Bench of the Tribunal

finds, it difficult to accept an earlier decision rendered
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•••-j by another Bench as good lau, it can refer the matter

to uhe Hon'ble Chairman uho can hiue the issue decided

by a Larger Bench under the prouisions of section 5(4)(d)

of the Administrative Tribunals Act, Therefore, if a

Bench like ours finds some difficulties in giving effect •

to the conclusions arrived at by the LB or feels that

there are some ambiguities in its conclusions'^ the proper

course uould be to refer thematter again to the Hon'ble

Chr.irman of the CAT for taking' similar, action in

accordance uith law.

30, Before doing so, ue would like to examine tuo

more issues on which also further light has to be thrown.

The first is the reluctant admission of the counsel of

the applicant that, in the circumstances of this case,

the respondents are entitled at best to cisduct only lOOO/-

^ in terms of Rule 323 of the pension Planual, a copy of
which is kept on record. This issue was, no doubt,

raised before the LB but this was not gone into in depth,

in view of its earlier finding that the entire amount of

DCRG cannot be withheld and that the 1982 circular is

infractive of Article 14. In the circumstances, we.would

like to consider this plea of the ap,-licsnt.

' A close reading of rule 323 indicates that it

deals with situations at the time of retirement of an

employee where—

(a) losses have been caused to government by 'che
employee;

(b) the employee owes other government dues such
as over payment on account of pay and allo
wances or admitted and obvious dues such as
House rent, etc; and

•the employee
(c)/owes other non-government dues .
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32. .Lie are of the \jieu that Rule 323 relates to three

kinds of dues uhich had arisen auring an official's

service career before retirement ana uhich had already

become aue or oueraue in "che past and uhich ought "co
c

hawe been recovered prior to retirement but nave not been

so recovered. Rule 323 indicates the s.teps uhich can be.

taken to recover these dues at the time of retirement.

Ue are' concerned with dues relating to house rent,

uhich have been ae^lt uith in Rule 323 (iii)(bj. For

the recovery of past house rent duesj the government

servant can be asKe.d co furnisn a surety r'ailing uhich

action can be taken under Rule 323 ^iii;^,a} i.e. a

suitable cash ceposit may oe taken from him or alternativei

such portion of the bCRG as me.y be considered__ suj2;^xe^

^®Id over till the outstanding rent dues ar_e

assessed and adjusted, (emphasis ours). In this regaro

a further instruction •is- given in Rule 323 (iv) uhich

is reproduced belou;

"323(iv) - In all cases referred to in (a) and
(d) of sub~para i^ij it is desirable that the
amounts uhich tne retiring l-iailuay servants
are asked to deposit or tnose uhich are uitnheld
from the gratuity payable to them are not

' disproportionately large and that such amounus
• are not uithheld or the sureties furnished are

not bound over for unduly long periods. To
that end the follouing [cninciples should be
observed by all the concerned authorities:

(a) The cssh'deposit to be taken or the amount
of gratuity to be uithheld should not exceed
the estimated amount of.the outstanding
dues plus25 per cent thereof. In cases
uhere it is not possible to estimate the
approximate' umourit recoverable from the
retired Railuay servant, the deposit^ to be
taken or the portion or gratuity to be
uithheld should be limited to 10 per cent
of the amount of death-cum-retirement
gratuity or Rs.1,0Q0// uhichever is less.

(b) Efforts should be made to assess and adjust
the recoverable dues uithin a period of
3 months from the data of retirement of the
Railuay ssrv:nt concerned. In any oacB;,- it
should be presumed that there is no claim
against a Railuay servant if none is made
after his retirement uithin the period
indicated belou;

ths5 if •commercial debits are involved^15 inon'

(t
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and j, 6 months, if commercial debits are not
involved.

XXX XXX XXX "

The arnount of gratuity to be uithhsid should thus not

exceed the estimated amount of outstanding dues plus 25^S

thereof. It is only uhen such' an sstimate cannot be made

th...t it should be limited to 10% of the gratuity or

Rs.1OOO/-^uhichever is less. Therefore; if the estimated

arre r is taken into account one can visualise a
/

situation uhere a much larger amount of gratuity could

be legitimately uithheld even under rule 323 and this

may be equal even to the entire amount of gratuity, if it

is based on a proper estimate. Though.' 'it-is held that

the Pension Hanual' of which Rule ' 323 is a part, is only

a compilation of executive instructions, they can be

^ enforced so long as they have not been held to be

invalid.

33. In short, even in respect of dues incurred prior

to retirement but not yet reccvered, there is an uncha

llenged authority in Rule 323 to withhold-an appropriate

• amount and the pDssibility--thDUgh remote—of such

appropriate amount being equal to the entire gratuity

amount cannot be ruled out. The 19S2 circular only

applies tiie same principle to dues of house rent arising

out of not vacating the Government quarter on retirement.

34. The other small point relates to the construction

placed on the phrase "ss permissible under the extant

rules" occurring in step (ii) of the1982 circular

referred to in the follouing extract from para 11

of the LB3? - ' ' - '
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i "Since 1.982 circular permits only an appropriete
hold back from the DCRG and that too as permissible

under the Rules in force, the uithholding of entire

DCRG is not permissible in terms of this Circular."

This observation sesms to suggest that this phcase is meant

to qualify the appropriate hold back from the DCRG. Ue

are of the \/ieu that as ths appropriate hold back is

authorised by this very circular, which itself is the rule ir

this behalf, as admitted earlier in the LB35 no other rule

is needed for such authorization. Therefore, the phrase

"as permissible under the extant rules" qualifies the extent

of rent to be recovered i.e. whether it is normal rent,

penal 3;,Qnt or damages for which the hold back is necessary,

35. For the aforesaid reasons ue feel that though it

should be possible to issue certain final directions in

this case which has been pending for some time now, it has

to be referred to the Hon'ble Chairman of Central Admini

strative Tribunal for appropriate directions in respect.

of certain other matters.

\

36. The applicant does not now pray for the relief

^ . .at SI..N0. (i) and the relief at 51.No. (iii) of para 8
of the application. Therefore, ue dismiss this application

in so far as it concerns these two reliefs, as not pressed.

The eviction of an employee from his quarter^allegedly

occupied by him unauthorizedly^is an independent matter

and has no connection with the issue whether, after

retirement, his DCS3G has been paid or not. In this view

• f the matter,, as well as the submission made by the

learned counsel for the applicant regarding the prayer at
and (iii)

5l.No.(i)/ in para 8 of the application, the interim order

1

directing that the applicant shall not be s/icted from

government quarters No.C 12/B, Lajpat Nagar, New Delhi and
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uhich now remains in force until further orders,

is hereby uacoted uith immediate effect. The respondent:

are ::t liberty to take such s teps in accord .nee uith

law, as may be rduised, for the -uiction of the

applicant from the said accommodation.

37, The reliefs sought in para 8(ii' hnd (iv; cm

be pfoperry considered only after ue recsiue further

clarificmion of the jLjdae;,imt of the LB in respect of

the foilouina issues:

(i~ Does the declaration that the '1582 Circular'

dated 2U,4,82 of the LaiiU;y Board is infra-

ctiue of i.rticie 14 of the Concti tution,

as stated in pars 12, 13 and 2U of the juoge-

ment of the Larger Bench, form part of tne

conclusions reached in pera 27 by the LB on

the issues re:erred to it^thougn this decla

ration IS neither meae a part of such conclu

sions nor is it rendered in answer to any

specific issue referrea to that bench about

its validity?

(ii) If the question at (i) is answered in the
af firm-.ti ve , do the conclusions set out in

51, No, (i) under Issue No,1 and in Si. No,(iii]
under Issue No,2 in para 27 of the judgement

of the Laryer Bench require to be modified

as indicated in para 28 supra?

(iii)lf the issue at (i) is ansueren in the
negative, does the conclusion sat out at

51,No, (i) under Issue,No,1 in para 27 of

the judgement of the Larger Bench mean that

while it is legally impermissible to withhold

the entire amount of gratuity of a ratired

railway servant, .s provided in the Pension

Circular d ted 4,5,82, so long as he does

not vacate the railway quarter, an appropriate
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amount from the DCRG could be held back

as stated in- the 1982 circuisr dated 24.4.82?

(iu) Does the declaration that the 1982 circular

of the Railuay Board dated 24.4,82 is infra-

ctiue of Article 14 of the Constitution

require re-consideration in the light of

the observ/ati ons made by us in paras 17 to

27 suprae

38. The Registry is directed to issue copies of this

judgement on the parties and thereafter place this

case berore the Hon'ble Chairman, Central Administrative

Tribunal for necessary directions.

(f'1 ah araj Din) (N. 1/. Krish nan)
Dudicial Member Administrative Member


