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IN THE CENTREAL ADMINISTRATIVE TRIBUNAL

N ANRIOLANE NOERLH

i Lo PRINCIPAL BENCH: NEW DELHI
- 0.A. No. 2136/1989 199
HRAXNS. '

DATE OF DECISION \S'I HIlcﬂ

Man‘mohan Singh Applicant (s)

Mr SK Sawhney Advocate for the Applicant (s) ' X
. Versus '

Union of India rep. by the Respondent (s)

General TlManager, Northern Railway,
Baroda House, New Delhi and another.

Me_,ON I*‘Ioo‘lr i i - Advocate for the Respondent (s)
CORAM:
T |
The Hon'ble Mr. NV Krishnan, Administrative Member
The Hon‘ble Mr.. Mlaharaj Oin, Jqdicial Nembér

Whether Reporters of local papers may be allowed to see the Judgement? 75

To be referred to the Reporter or not? /4> A
Whether their Lordships wish to see the fair copy of the Judgement? 7=

To be circulated to ali Benches of the'TribunaI?ﬁs ] ‘ .
JUDGEMENT

W

-~

Shri NV Krishnan, Administrative Member

The applicant retired as a Senior Clerk from the Northern
Railgay on 30.11.88. He was in occupation of Railuay HQuarter Nb.

C-12 B, Lajpat Nagar, New Delhi which was allotted to him.Admittedly

- .he has not vécateg the quarter on or after retiremeﬁt. He has bheen
e Supdg. Engineer (Estate), Northern Railway (Resp. 2

issued the impugned notice dated 20.9.89 {Arny A1) by the - Divisional /
which reads as follous: . N ST =

LYo N Unau;hbrised occupation of Railuay quafter No.C-12/8B ;
gt LaJpat Nagar by Shri Man Mohan - Singh. o I

"You are required to vacate the asove Railua r
No.C12/B on 31.7.89 according to the proviszoggag?er
extent rules of allaotment of residential accommodation
on accognt of your nhaving been transferred/gone on N
deputat1Dn/retired/resigned 'on 30.11.88 but you failed
to dg s0. The tenancy of the said Railuay quarter
stands cancelled w.e.f. 1.8.89,

Please vacate the above mentioned Railuwa uart

‘within 10 days from the date of receipt/gagéiﬁgegf
qotl?e,.FalIlﬂg which Eviction Proceedings under

Public Premises Eviction Act, 1971 will he started
against you. DOamages charges/penal rent as noted beloy

el
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are also recoverable from you we.a.f. 18.8.89.
In addition to above, disciplinary action under
- DXAR will also be taken against you.

XXX | XX XX XX . .
%./‘Uater charges:~ Rs 25.50 per month.
3. Coenservancy charges [ 2/4 per month.

Damags will be recovered as plinth area R 15/- per &

. . . - . mt .
Electric charges etc. be advised by Electric

Foreman (P) wWorthern Railway Horth.

Please also note that after expirv of this
notice period Electric & Water sunply will alsc
be disconnected from the Railway premises in question,
if the Raillway premises is not vacated.

For every one month unauthorised retention of
Railway guarter, one set of Post Retirement passes
Wwill be disallowed". '

, retirement, his
His grievance is that after his/Death-cu-retirement gratuity
\

- {DCRG) has been detained on the ground that he has not

vacated the aforesald government quarter and in addition t

N

that he is further threatened in terms of the impugned notice
)

. -

of various civil consejuences.,
2 In the circumstances the applicant in his application
filed an 17.10.89 has prayed for the following reliefs,

(i) Uuash the illegal Motice dated 20.9.89 Annexure A1

whereby the applicant is threatened of svictian
from Railuay Quarter.

(i1) Jirect the Respondents to pay the applicant,
the Gratuity amount due to him on his retirement
on 30.11.88.

(Liiy Direct the respondents £ charge normal Fent of the
Railway Quarter Upto ths date of payment ‘of gratuity,
(iv)  Direct the respendents. to pay . énal inte
/, Lect Thi spondents. . | terest
mgrket ratq for the pe:ibdpt%eppaymang oﬁezgéiiit
was illegally withkelo', =~ =~ TR
| T
(v)Grant / other relief that this Hon 'ole Tribunal
may aeem fit.

(vijAuward costs of this Application, »

(@3

dn admission, the resopondants were directed by

an interim order not to gvict Ehe'applicant till 7.11.89 and

A . . . - - ‘ .
later on, this interim direction was continued £ill further
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3’ 4e . As it was noted by the Bench which heard this
case earlier that guestions similar to the ones involved
in this case had al?eady been referred to 4 Larger Bench

" in Op 2573/89, this case was also ditected ﬁp be put up

to the Hon'ble Chairman for his directions.

5. On the Hon'ble Chairman's direction, this case
| was hearﬂfby a Larger Bench (L.B. for shqfﬁ) alonguith CA
2573/89, The issues pésed in OA 2573/89 for consideration

are as follouws:

% 1. Whether the Railway Administration can
withheld the entire amount of gratuity so lon
as the retired Railway servant does not vacat
the Railway quarter and whether passes can
be withheld according to instructions con-
‘tained in Railway Board's Letter dated
24th  April, 1982, which are as follouws:

- ’ n(ii)- So far as the instructions contained

_ in para 1(ii) of Board's letter under
® : reference .are concerned, it has been

: | ' - decided in consultation with FA/CAQ that

‘the entire amount of DCRG/SC to P.F, may
"be held back and 'No Claim' certificate
is not to be issued till the Rly. acco-
mmodation is finally vacated by the
concerned retired-employee.

A

(iii) For every one month of unauthorised
‘retention of Railway quarters, one set
of post-retirement gasses should be

- ' ‘ disallowed. A shou-cause notice to this
€ . ‘ ‘effect may be issued to the retired '
' : employee before disallowing the pass"

2. Whether it is open to the Tribunal to allou
normal Ttent to be paid by the retiring
Railway servant till such time as the
DCRG is paid to him?

- o Or / \

' Whether the rent or lease amount payable
will be calculated on the basis:as if the
accommodation occupied was unauthorised ‘

" and whether the Railuays are liable to pay
interest charges on delayed payment of
DCRG withheld because of non-vacation of
a Railway quarter by a retired Railuay
servant? ' '

Or

Whether the two matters may not be linked.
and Tent will te payable according to Rules
“and interest on delayed DCRG is to be
allowed as per orders of the Tribunmal in

. n each case? "
(ﬁ—
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) - The L.B. has reached the following concluéions on these
issues vide para 27 of its judgement, a copy of which is

kept on record:

n (27) Summing up, our conclusions on the
issues referred to the Full Bench are:

Issue No.1

(1) Withholding of entire amount of gratuity
of a retired railway servant so long as
he does not vacate the railway guarter
is legally impermissible, '

(ii) Disallowing one set of post-retirement
passes for every month of unauthorised
retention of railway guarter is also
unwarranted. X :

Issue No.Z

& : : (i) A direction to pay.normal rent for the

' railuay gquarter retained by a retired
railuay servant in a case where DCRG
has not been paid to him would not be
'legally in order.

o (ii)The guantum of rent/licence fee includinc
penal rent, damages is to be regulated
and assessed as per the applicable lau,
Rules, instructions stc. without linking
"~ the same with the retention/non~vacation
of a reiluay gquarter by a retired railua)
servant, The gquestion of interest on
delayed payment of DCRG is to be decided
in accordance with law without linking
the -same to the non=-vacation of railway
guarter by a retired railuay servant.

€ (iii)Virection/order to pay interest is to be
: made by the Tribunal in accordance uwith
law keeping in view the facts and cir-
cumstances of the case before it."

The matter has now come up before us for disposal in

the light of the LB's judgement (LB3J, for short).

| ) | 6. - UWhen the case was taken up for fipal hearing,
the learned counsel fer the applicant submitted that in
the light of the LBJ, he does not press for the reliefs
mgntioned at serial‘numbers (i) and (iii) of para 8

of his ap@licatiqn. Accordingly, prayers in regard to

these reliefs are liable to be dismissed as noﬂ being

-~ Ppressed,
i
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A 7y That.leaves only the guestions relating to -
-
' payment of DCRG and the claim of penal interest for the

alle ged
neriod of the/illegal detention of the DCRG. In

regard to these issues, the LB hes given its conclusions
in para 27 of its judgement reproduced in para 5 supra
'Vide'Issue 1(i) and Issue 2{ii) & (iii). For the
reasons to be stated shortly we experience some diffi-
culties in finally disposing of these two remaining

! issues on the basis of the LBJd.

v

8. . The learned counssl for the applicant argues
that the answers given in the LBJ are in his favour and,
therefore, directions should be issued to the respon-
dents to disburse-thé.detained amount of DCRG in full
to the applicant and dfsc to psy him interest for the
period ofdglay in making such payment,

S. gn the,contrary,>the.kfarned counsel for the

r?spondents submits that the LBJ only concludes that

the withholding of the entire amount of gratuity is

impermissiblé (emphééis supplied), He contends that
this only means thaf effect cannot be given to the
& | - Northern Railway's Circular duted 5.6.82 (Pension

-Circular; for short, as referred in the LBJ and
réproduced in para 10 theréof} which authorised such .
holding back, The learﬁed counsel argues that this
means that an.appropriate amount caen be "held back

as authorised by the Railway Board'!s Circular dated
24.4.82,\1982 cifcular'%or shorf)as referred to in
the LB3 reproduced in para 10 thereof, He asserts

that the conclusion of the LBJ cannot Be interpreted

to mean that no portion of the DCRG, whatsoever, can
be withheld. Therefore, effect can be ‘given to the

1982 circular.
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10, The learned counsel for the appliéant, houeﬁer,
submits that this argument of the respondents is not
maintainable because the LBJ has held in para 13 of its
judgement that the 1982 circular "appears to be infraftive
of Article 14 of the Constitution”. This is reiterated
more strongly in pare 20 thereof, while dealing with the
withholding of post—retiremént railway passes and such
withholding was held to be illegel after emphafically
stating "Helding as we do, that the 1982 circular infracts
Article 14 of the Constitution, etc", Therefore, ne
portion of the DCRG can be withheld. He hcwever, submitted
reluctantly, that, if at 21l any decuction is to be |
made from the DCRG, it should be in accordance with Rule

3

N

3 of the Pension Manual (Ann.A2Z) in terms of which the

meximum amount of deduction can be only Rs. 1000/-.
11, This forceful argument is scught to be met by
the respondents by a plee that, in an earlier case, the

Hon'ble Supreme Court had already considered the 1982

- circular and procéeded on the assumption that it is valid,

This judgement could not he brought to the notice of the
L.B. That judgement was delivered by the Hon'ble SUpreme.
Court on 27.11.89 in Special Leave Petition No.7688-31/88
in Raj Pal Wahi and others Vs. the Union of India and
OGthers arising out of appeals from the decisions of the
New Bombay Bench of this Tribunal in C As 314, 345 and

498 én 9 of 1987. A copy of that judgement is kept @n
record, 1t was submitted by the learnmed counsel for

the reépondeﬁt'that this judgement alsu concerns the same
Railway Board's circular deted 24.4.82 (i.e. the 1982

circular) which has been considered by the L.B. That

} was a case where, though the DCRG wes withheld after

retirement, the petitioners had no grievance on that

account, as the emount was since released. It appears

e
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frem the judgement of the Hon'hle Supreme Court that

~the demand of the petitioners therein uaé that they were
entitled to interest on the DCRG for the period for which
it was uithheld; In this regard, the Hon'ble Supreme Court

has observed as undeér:

"Learned counsel for the petiticners submits
that according to this Circular the Railuway
Authorities should -give interest also on the
amount of death-cum-retirement gratuity withheld
by them, It is relevant to refer to the afore-
said Circular. The relevant portion oF the
Circular is noted herein below:

"The vernment have had under conside~-
ration the guestion of raising the rate
~of interest payable to a Railway employee
on delayed payment.of gratuity where the
delay occurs on account of admipistrativs
lapse or reasons beyeond the control of tht
Covernment servant concerned. 1In partial
modification of this Ministry's letter
Noe.F(E)III.79/PNI/16, dated 3.9.79, the
President is nou pleased to decide that

where the payment of DCRG has been
delayed, the rate of interest will be

as follous: g
(i} beyond 3 months and

‘ upto one year : 7 % per annum
(ii) beyond one year : 10% per annum

There is no dispute that the ptitioners stayed
in the Railuay Quarters after their retirement
from service and as such under the extant rules,
penal rent was charged on these petitioners which
they have paid. 1In order to impress upon them
to vacate the Railway Quarters,the Railuay
Authorities issued orders on the basis of the
Railway Circular dated 24th April, 1982, purpor=-
ting to withhold the payment of death~cum~
retirement gratuity as well as the Railuway
passes during the period of such occupation of
Quarters by them. The delay that was occurred
is on account of the withholding of the gratuity
of the desth-cum~retirement grztuity on the basis-
of the aforessid Railway Circular. In such
circumstances;we are unable to hold that the
petitioners are entitled to get interest on

the delayed payment of death—cun—retlrement
gratuity as the delay in payment occurred due to
the order passed on the basis of the said
Circular of Railway Board and not on account of
administretive lapse.”

12. " The learned counsel for the respondents submits’

G;’that two conclusions necessarily follow from this decision,
~
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{i) The Railuay Beard Circular dated 24.4,.82

is valid and this conclusion overrules the LBJ whité

holds that this circular is vitiated by the vice of

discrimination under Article 4.

(ii) No interest is payable for the delay

occasioned in the payment of DCRG as a result of with-

holding it and paying it to the official in this case -

only aBter the house is vacsted, as this is being done

in pursuance of a valid instruction i.e. the 1982

cirecular,

13,

The learned counsel for the applicant meets

this contention by pointing out that the LB has actually

relied upon a later judgement of the Hon'ble Supfeme

Court in Union of India & Others Vs, Shiv Charan in

civil appeal No.2002 of 1990, delivered on 23.4.90 by

a larger

extracts

hench of 3 Hon'ble Judges. The following

from para 22 of the LBJ are relevant in this

connection:

"Shiv Charan, applicant had retired from
railway service in August, 1986. He had not
been paid the gratuity amounting to more than
Rs. 20,000/-. The Railuway Administration had
not only withheld the entire amount of DCRG,
but also the Railway passes on account of
unauthorised retention of the house by Shri
Shiv Charan. The Union of India preferred

an appeal against the judgement and order of the
Tribunal. Supreme Court granted SLP and
alloued the appeal, The following pertinent
observations were made in paragraph 2 of. the
judgement ;- '

"Rent for theperiod overstayed may be
deducted from the payment to be made as
aforesaid. The appellants will be entitlec
to make claim in accordance with law to
which they are entitled to, for any excess
or penal rent, and the respondent will bDe
at liberty to make any cleim for compen-
sation in the appropriate focrum which he
claims to be entitled to'.

The abave extracted observations unmistakably

- show that the Apex Court treated the tuwo

matters viz. the payment of rent including
penal rent etc. and the claim f or compensation
for the delayed payment of gratuity as distinct
and separate.’ '
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It is, therefore, contended that the applicant is entitled
to receive penal interest, even i? the 1982 circular is

treated as valid.

T14. We have to first conalder the plea of the
respondents that the LB.!'S dec151on that the 1982 circular
is infractive of Article 14 of the Constitution cannot be
maintained in the light of the Hon'ble Supremé Court's
judgement in Raj Pal Wahi's case (supra). Ue are not
pe;suaded to accept that either of tuwo conclUSi053

reFerréd:to in para 12 necessarily follouw from that’

judgement, as'contended by~the respondents, A perusal
of that judgement shous that the issue whether the Railway
Board's circular dated 24.4.82 suffers from the vice of
diécrimination and is therefore, ultravires of. Article 14,
was neither raised by the petitioners therein nor consi-
dered suo motu by the Hon'ble Supreme Court. It was
taken for granted that this circular did not suffer from
such a vice as there was no allegation tﬁ that effect.
That does not lead to.-the conclusion that the judgement
imprints the 1982 circular with the Supreme Court's stamp
of validity. Similarly, on the question of interest also,
no questio? was raised thaf only an appropriate amount
~of DCRG should have been retained and the retention of
any amount in excess of the appropriate amount was illega;
- and such retentioﬁ should render the respondents liable
to payment of interest., The Court on.y considered the
guestion of retention of DCRG in general terms. The
judgement in Shiv Charan's case clarifies this matter,
"as this issue was specially reised therein; " For these
reasons; the judgement of theﬁpex Court in Rajpal Wehi's
case cznnot be relied upon by the respondents to press

their claim that the 1982 circular is constitutionally

&
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valid, because this issue was neither raised nor decided

in that judoement. Therefore, the effect of the decision

e

in the LBJ .that the 1982 circular is infractive of

Article 14 of the Constitution has to be considered.

15 ‘e have considered this matter carefully because
it -raises certain issues affecting the final disposal
of this application to which a reference is being made

in the subsequent paras,

16, " Before wve come to the main point, we are obliged
to point ocut to an inadvertent mistake in the issues
referred to the LB as extracted in para 2 of the LB3J.

The first issue referred :@reads as Fdllous:—\

"1, Whether the Railway Adminpistration can
withhold the entire amount of gratuity so
long as the retired Railway servant does
not vacate the Railway guarter and whether
passes can be withheld according to instru-
ctions contained in Railvay Board's letter
dated 24th April, 1982 which are as follows:

"(ii) So far as the instructions contained
in para 1(ii) of Board's letter under
reference are concerned, it has been
decided in consultation with FA/CAC
that the entire amount of DCRG/SC to PF
may be held back and 'No Claim' certi-
ficate is not to be issued till the
Rly. accommodation is finally vacated
by the concerned retired employee.

(iii) For every one month of unauthorised
retention of Rallway quarters, one
set of post-retirement passes 5hould
be disallowed., A show-cCeuse notice
to this effect may be issued to the
retired employee before disallouwing
the pass’, ™

As indicated earlier, the Reiluay Board's circular dsted
24.4,52 as well as the subsequent Northern Railuay circule

dated 4,6.82 (i.e., 1262 circular end pension cClTCU.ar

respectively) have been re.roduced 1n extenso 1n para 10
of that judgement. It will be seen that inscructions (ii)

and (iii) quuted in 1ssue No.7 1in the aforesaid extract
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are attributed to the 1982 circulir. As o matter of
fect, instruction (iii) alcne is a part of the 1942
circusrer dated 24...82 and instruction (ii) of the above

extrsct 1s really an extract from the pensicn circuiar

deted 4.6,82, Therefore, the rirst issue should rezlly

nsve been @mc follows:

A i
(1) hen a raitway employee does not vacate his
quarter on his retirement,

(1) can the Railuay deinsisirotion withhold
the cntirs amount of 703G till he vacates
tne guerter, as authcrized in the Norther..
— . \ 11
nalluzys circurar setter ~doted 4,6,82; and

JFREIA ~ - . - P .

{11) can the "ailury "dministration disallouw
one sct of post retirement  asses for every
one month of unauthorized rztention of
Jailuay guarter, as authoricsed by step (iii)

outlined in the Railway Joczrd's letter
doted 20,.,4.82.1
17. Therefore, when the L2J concludes that withholding

of the entire amount of gratuity 1s not perm1851bie/it
reatly has to pe read in tie context of the guesticn as
it ought to have been referrea correctiy as stated above.
In other words, tne Judgement should be read to only m=san
that the l'ension circuiar of the Northern Raiiway is not

a cood authority for such actiaon,

18, Indeed, the LB makes this ciear in par- 11 ot 1ts
judoesment as forlouws:

1The instructicns conteineu 1n para 2 of the
tension Circuiar are Cclecr.y inconswistent with
those ceontiined in cl-uce (ii) cf the opening

pare of 1882 circular, in su f.r c¢s these provide:
for withholding the eniire amount of J3C23G. These
insiructions are alsc not besed on correct inter-
pretation of cleuse (ii} of the cpeninyg pera of
1882 circulzr, Since 1982 circuler permits only
an cppropriute ‘heold-bock' from theD_RG and thut
tbo ,as permissible under the Rules 1n for?e: the o
withholding of entire JIRG ic not permissible 1n term
of this circular".

L
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19. Yz2t, this rsasoning is demolished and rendered
ineffective because, immediztely thersafter, the LB

pe

that there are many other reascns why the

cr

ates in parza 1

N

Railway Administration cannot withhold the entire amocunt o©
DCRG so long as the employee does not vacate the railway
gquarter and thé reason Which heads this list is that the
1982 circular itself is infractive of Article 14 of the
Constitution., That being so, the finding given in para ﬁ1
of the LBJ as extracted in para %8 supra seems to be

of no conseguence.

20. ‘Therefore, the conclusion reached ip para 27 of
the LRJ seems to be rested on the other reasons; on the
basis of which the LB has come to the same conclusion
and these are stated in paras 14 and 15 of the LBJ
and azre briefly as fcllous:

(i) Both the instructions of the Rallways and judge
made Jlau require that DCRG be paid immediately on retire-

ment, thereby implying that it cannot be held back till

the official guarters is vacated.

(ii) Rule 2308 Vol,IT1 of the Ralluay Establishment

Code provides for retention of DCRG in certain circum=-

stances, which does not include unsuthorised retentlon

of house after retirement. Save such circumstances,
payment of pension and DCRG is automatic., /
(iii) Even after retirement, the Generzl Manager
can permit the quarter to be retained for 8 months and
be

such retention will not/unauthorised, Even so, DCRG is

er retirement or at any rate, within 3 months

ot

payeble af
of retirement and cannct be held back till house is

vacated.
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(iv) If there was a need for such a provision
(i.e. to hold back the DCRG), it should have been provided
for independently like Rule 2308 of the Rgilway Establish~
ment Code.

In cther words, it appears to us that the guestion
referred to the LB could, perhaps, have bezn disposed
of without considering Qhather the 1982 circular is

infractive of Article 14 and =nswering it affirmatively.

21. We may see the context in which this declaration
wes given, The LBJ was delivered in three connected
cases, viz. 04 2573/89 (Wazir Chand's case), OA 2136/89
(the present case) and CA 1617/88 (MP Singh Bali's cases).
in thé.light of the directions contained in the LBJ,

all these three cases were listed before us for ie aring
on 22.,2.91 and we had an opportunity to see the reliefs
asked for, We notice that ih none of these three cases
has the applicant prayed for a declaration that the 1982
circular is infractive of aArticle 14 and that it does
not give any valid authority to retain any porticn of
the DCRG till the guarters are vacated. Such a guestion
was also not referred to the LB by the Bench which
heard the 0OA 2573/89 in the Ffirst instance in uhich the
lssues wsre first sattled and»refarred to the Hon'ble

Chairmen for making a refsrence to a Larger Bench,

22. "It is, therefore, clear From the LBJ that the
conclusion thgrein that the 1982 ciroﬁlar is infractive
of Article 14 of the Constitution has been reacﬁed by
the LB suoc motu, From the questicons referred to the

LB, it 6an zlso be seen that the 1982 circular Wzs
relevant only in regard to withholding of passes and not
in respect of DCRG. 1In the'ref;rencu made in connection

Wilh passes there iss no suggestion that the Bench had any
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doubt about the constitutional validity of the wircular,
The LB J also does not indicate whether the respondents
therein had been given an opportﬁnity to address the LB
on this issue as they do not appear to have raised any

contentione to the contrary., We will examine later the

v

issue whether the declaration about the validity of the

1982 circular was necessary in the context of disallowing

passes. Ffor the present, it is sufficient to note that,

N S

as stated in para 20 supra, $hest such a declaration

was not needed to dispose of the guestion raised regarding

withholding of DCRG.

23, .iThe‘main'groﬁnd Far hclding that the 1982 ci:cﬁlar
is tainted by the vice of discrimination and is thus
violative ef Article 14 is, that the concluding pera of
that circular provides that it applies only to the

of ficers/staff bécupying certain. Railway Establishments
as referred to ﬁherein, but does not apply to officers
and staff cccupying houses owned by the Directorate of

Estates, The LB held that this para thus classifies

43}

the Railuway employees into two separate classes and it
was held that this classification is not found on any

intelligible differentia =nd at =zny rate, even if such.
differentia exist; they d o not have a reasonable nNexus

to the objects sought to be achieved by that circular,

24, With great respect, we Tsel that the classification

adopted in that circular can be considered from another

angle. The purpose cf the Circular)as»indicated in the

subject heading/is to list the steps Lo pe laken for the
vacationAUF railuay quarters’unauthorisedly retained
by retired railw:y servants. Obvicusly, such directions
could have been issued by the RailQay Board only in

respect of quarters owned by the Railuays, because the

responsibility .of zllotting these guarters and getting

'
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them vaceted rests sguarely with the subordinate

Railway authorities. For obvious reasons, the Railua

ha

‘Bozrd could not heve issued such directions to the

ct

Direotorate‘of Estates, as it has no concern with the
residential quarters belonging to that Directorate,
it being the'responsibility of another Ministry. The
classificeation in the afmresaid 1882 circulsar is
therefora, perhaps, not of the officers into two cate-
gories, but of the buildings intoc two categories.,
One category refers to residential buildi gs whose
ownership rests with the Railuays =and the other refers
to Qyildings whose ounarsﬁip reste with the Directorate
of Estates'i.e, under the Ministry of Urban Development,
. 'by
sven if some of them are tenznted: /railuay smployees.
Viewed in this light, the classification adopted in the
1982 circuler could have been upheld, This was not
considered in the LBJ.
25. That apart, it would appear thst the question
whether similar directi;ns have also been issued by
the Directorste of Estetes es in the 1982 circular =and

that theregore, there was no such discrimination at ell

Was aléo”appcrently, not considered.

{

26. It is not cleer if the Respondents similarly

submitied that the issues raised by us in paras 24 and 2¢

be considered by the LBJ in this context.

27, The 1982 circular has necessarily to be considerec
ﬁy the LBJ while conéidering the questicn of withholding
the pagﬁes for, the only authority for this: actiaon is
that circuler. It is only necessary to add thet,in

the present case}the applicent does not seem to have z
grievance in this regafd even though the .impugned Ann.1
notice threstens disallowznce of passes,vide the rellefs

claimed by him. -This issue has been considered by the LI
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in para 20 of its judgement, After referring to its

‘@arlierrdeclaration that this circular is violetive

of Article 14 of the Copstitution, the LBJ points out
that, even otheruise, passes can be withheld on this.
ground. only after establishing that the empﬁoyee is
in unauthorised occupation of the guarter, for which
purpose)a sheg cause notice has first to ‘be issued.
That procedure , admittedly not having been folloved,

the impugned action could have besn quashed on this only

{
ground. It could, perhaps, also have been held, as

hes been held by the Supreme Court in Shiv Charan's

cas€ supra, that withholding of passes can have no

0]

connection with unauthorised retention of quarters and

cannct he resorted to as a step to secure vécation)
as they ere two separste matters. IFf the employeé

had- misused the passes in some way or other, withholding
of passes will have-a ﬂegUS with his conduct, and %ot
othervise. 1In other words, though the 1882 circular
is attrzcted only in the contexf of this guestion, /
perhaps, even this question could have been answered
without making a declaraticn about the cirﬁular being
infractive of Article 14 of the Gonstitution.

28. Therefecre, the issue before us is uhgther the
pronouncement of the LBJ about the v:lidity of the 1962
circuler, made in such circumstance, is bipding on us
when ve now have to dispose of this applicéticn finally
on the basis of that judgement, It is necessary to
remind ourselves that if that prénouncemant is held to

be binding, some consequences necessarily follow,

which are pot reflected in para 27 of the LBlJ. For, the
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conclusion at Si.No, (i) under Issue No. 1 should then
have been that it is not only not permissible to
withhold the entire amount of gratuity of a retired
railuay servant under the 'Pension Circular?! so long as
he does not vacate the railway quarter)but that it is
also not permissible to withhold any portion.thereof

in accordance with the 1982 Circular!  as well. Simul=~

tanecusly, the conclusion at Sl.No. (iii) under Issue No.2
W add :
should alsc &e that as thers is no law, whatsoever, per-
mitting the withholding of the gratuity of a retired a
railﬁay servant, either fully or in part, so long as he

does not vacate the railuay guarter, the respondents
would be liable to pay interest for the period for which
such gratuity was wropgfully uwithheld. Therefore, this

issue is very important for a proper decision of this case.

29, It @Qould, perhaps, be argued that, in the aforesaid
circumstances, this conclusion is toc be treated only

3

rticulsrly when it is

m

as zn obiter dicta of the LBJ, p
not incorporated in para 27 of its judgement, 1In our

vieu, this will notbe in keeping with judicial propriety fo
two reasons., Firstly, this is one of the three cases

in which guestions were raised for consideration by a
Larger Bench and & judgement hes been handed down for
disposal of the application, Therefore, we are obliged

to rea".the.judgement in its entirety &nd nct be guided
e%clusiveiy by para 27 uhére the conclusions are set QuUT.
In so doing, if we éncounter any practicel difficulty,

we cannot opine that only the operative portion of the

L83 is binding on us and not the other portions which

give rise to the difficulties. Secondly, the Tribunal

is one entity though it Ffupctions through several

territorial Benches. When 8ne Bench of the Tribunal

(]

r decisiocn rendered

C

finds it difficult to accept an sarli
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by another Bench as good law, it can refer the matier

-1 8~

to the Hon'ble Chairman uho can hzve the issue decided

by a Larger Bench under the provisioms.of section 5(4)(d)
cf the Administrative Tribunals Act. Therefore; if a
Bench like ours finds some difficulties in giving effect
to the conclusions arrived at by the LB or feels that
there are some ambiguities in its conclusions, the'proper
course would bhe to refer thematter égain to the Hon'ble

Cheirman of the CAT for taking similar action in

accordance with lauw.

30, Befecre doing so, We would like toc examine tuwo
more{}ssues on which also further light has to be thrown.
The first is the reluctant admission of the counsel of

the apylicant that, in the circuﬁstances of this case,

the respondents are entitled at best to teduct only Fs 1000/-
in terms of Rule 323 of the Pension Menual, a copy of
which is kept on record, This issue was, no doubt,

raised before the LB but this was not gone into in depth,

in view of its earlier finding that the entire amount of

DCRG cannot be withheld and that the 1982 circular is

infractive of article 14. 1In the circumstances, we.would

like to ceonsider this plea of the ap.licant.

37,

e

A close reading of rule 323 indicates that it

deals with situations at the time of retirement of an

gmpleoyee where—-

(a) losses have been caused to government by the
employee;

(b) the employee ouwes other government dues such
as over payment on account of pay and allo-
wances or admitted and obvious dues such as
‘House rent, etc; end ‘

-the employee L
(c)/owes other non-government dues,

0
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32, .lJe are of the view that Rule 323 relates to three
kinds of dues which had arisen ouring an officral's
service career before retirement ana which had already
become udue br overdaue 1n the past and which ought TOo
,

hzve been recovered pricl to retirement but have not been
so recovered., Rule 323 inaicates the steps which can be 
tzken to recover these cues at the time of retirement.
e are concerned with dues relating te house rent,
which have been aerlT with 1n Rule 3Z3 (iii)(b). Fer
the recovery of past house rent dues, the government
servant can be asked to furnisn a sﬁrety faxling which
éctlon can 58 taken under Rule 323 (111)(2) 1.e. &

. :

sultabie cash céposit may be taken from him OT alternativel

such portion of the DCRG 28 mey be considered sufticient

may be held over till the ocutstanding rent dues are

sssessed and adjusted. {(emphasis ours). In this regard

a2 further instruction-is givean in Rule 323 (iv) which

n323(iv) = In all cases referred to in (a) end
(n) of sub-para (i) 1t 1s desirable that the
amounts which the restiring Railuay servants
spre asked TO deposit Or those which are witnheld
from the gratuity payable to them are not
disproporticnately lesrge end that suc amounts
are not withheld or the sureties furnished are
not bound over for unduly long periods. To
that end the Following pinciples should be
observed by all the concerned authorities:

(2) The cesh deposit to be taken or the amount
of gratuity to be withheld should not exceed
the estimated amount of.the cutstanding
dues plus25 per cent thereof. 1In Cases
where it is not possible to estimate the
approximate amount recoverable from the
retired Railuay servant, the deposit to be
taken or the portion of gratuity to be
withheld should be limited to 10 per cent
of the smount of death-cum-retirement
gratuity or Rs.1,000// whichever is less.

1«;\

(b) ts should be made to assess and adjust
ccoverable duss within a peried of

ths from the date of retirement of the
way serv:nt concerned. In any cacey it
d be presumed that there 1s no claim
st a Reilway servant if none is made
After his retirement within the period
indicated belouw:

@2/ 15 months,

r
r
n

"if commercial debits ere involved
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and, 6 months, if commercizal debits are not
, involved, '

XXX XXX xxx W

The amount of gratuity to be withhsld should thus not
exgeéd the estimated amount of ocutstanding dues plus 25%
thereof. It is only when such an éstimate cennot be made
th.t it should be limited to 10% of the gratuity or
HS.1DDD/?,uhieheuar is less, Therefore, if the estimated
arre ' r is teken into zccount one éan visuzlise a

J
situation where & much larger amount of gratuity could
be legitimately withheld even under rule 323 and this
may be egual even to the entire amount of gratuity, if it
is based on a propor estimate. Though' it.is held that
the Fension Manusal of which Rule 323 is a part, is only
a compilation of executive instructions, they ctan be

enforced so long as they have not been held to be

invalid,

33. in short, even in respect of dues incurred prior
to retirement but not yet reccvered, thers is an uncha-
llenged =zuthority in Rule 323 to withhold: an approgriate
amount «nd tre possibility~+thoﬂgh remote-~-of such
appropriate umount being equzal to the entire gratuity

amount cannot be ruled ogut. The 1982 circular only

house rent arising

]

applies tie same principle to dues o
cut of not vacszting the Government quarter on retirement.
34, The ather small point relates to the construction
placed on the phrese "es psrmissible under the extant

rules’ occcurring in step (ii) of the1982 circular

o

n the follouing extract from para 11

fete

referred tTo

U@}/of the LBJ? . - ; o
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"Since 1982 circular permits only an approprizte
hold back from the DCRG and that too as permissible
under the Rules in force, the withholding of entire
OCRG 1s not permissible in terms of this Circular,!

This observation sesms to suggest that this phrase is meant
to qualify the appropriate hold back from the DCRG. We
are of the view that as the appropriate hold back is

’

authorised by this very circular, which itself is the rule ir
this behelf, as admitted earlier in the LBJ, no other rule

is needed for such asuthorizetion. Therefore, thé phrase

"as permissible under the sxtant rules®™ gualifies thé extent

of rent to be recovered i.e., whether it is normal rent,

cenal ment or damages for which the hold back is necessary.

35, For the aféresaid reasons we feel that though it
should be possible to iésbe certain final directions in
this case which has been pending Fgr some time now, it has
to be referred to ths Hon'ble Chairm:in of Central Admini-
strative Tribunal for apbropriate directions in respect.

of certain other matters.

A

36. The applicant does not now pray for the relief

at Sl.Mo. (i) and the relief at Sl.No, (iii) of para 8

of the applicétion. Therefore, we dismiss this application

in sp far ss it concerns these two reliefs, as not pressed.

The eviction of an employee from his quarter/éllegedly

occupied by him unauthofizedly)is.an independent matter

and has no connection with the issue uhéther, after

retirement, his DCHG has been paid or not., In this view

of the matter, as ueli as the gubmission made by the

learnéd counsel for the applicent regarding the prayer at
and (1ii)

51.No.(i)/ in para 8 of the szpplication, the interim order

directing that the applicant shall not be evicted from

government quarters No.C 12/8, Lajpat Nazgar, New Delhi and
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which now remains in force until further orders,

is hereby vec.ted with immediate effect., The respondents

are -t liberty to take suchsteprs in accord.nce with

lau, as may

be :dvised, for the sviction of the

applicant from the said -ccommodation,

37. The reliefs sougnt in pera 8(ii’ :nd (iv} cun
Se properry considered only =2fter we receive further

clarific-vicon of the jodoewunt of the LB in rezpect of

the following issues:

(i,

(i1)

(iii)If the iszus st

Dogs the decleration that the '19%82 Circular!
dated 2U.4,82 of the Tariwsy “cerd is infra-
ctive of . rticie 14 of the Constituticen,

as stated in pare 12, 13 and 20U of the jucge-
ment of the Larger ~ench, form purt of the
conclusicns reached in pare 27 by the LB on
the Zssues rererred to it,thcugn this decla-
ration 1s neither meue =z pert of such conclu~
sionsnor is it rendered in answer to any
specific issue referre. to that lench about

its validity?

I1f the guestion st (i) is answered in the
affirm:tive, do the conclusions set out in
51, No. (i) under Issue No.1 and in Si.No,(iii
under Issue Ko.2 in para 27 of the judgement
of the Lzryzr Sench require to be modified

as indiceted in gzra 28 supra?

(i} is answsrec in the
negative, does the conclusion set out at
5l.to. (i) under lcsue hNo.1 in pers 27 of

n f

the judgeme the Larger Bench mean that

i -
[43]
J
w
et
9.

while it is impermissible to withhold
the entire amount of gratuity of a retired
railway servant, s provided in the Fension
Circular d ted 4.6.82, so long as he dges

not vacate the railuay guarter, sn appropriate
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amount ¥ rom the DCRG could be held back
ed

as stated in the 1982 circuliar dat 24,4 ,827%

(iv) Does the declaration that the 1982 circular
24,4,82 is infra-

ctive of Article 14 of the Constitution

of the Railway Board dated

.

require re~consideration in the light of

the observations made by us in paras 17 to

27 suprag

38, The Registry is directed to issue copies of this

judgement on the parties and thereafter place this
case berore the Hon'ble Chairman, Centrgl Administrative

Tribunal for necessary diresctions,

</\
Mt )
sy BTL
(Mahatzj Din) (N.V.Krishnan)
Judicisl Member Administrative fiember



