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T.A. No. :

DATE OF DECISION__ 8.6.1990,

? : Shri 8., Nayyar Petitioner
Shri J.P. } erghese ] - Advocate for the Petitioner(s)
o Versus :
Union of India threough Respondent
SECy.sMin, Of Surface lransport
& Others : x&dvocate. xbor xthex Respomdamt@s)(
Shri P.P. Khurana, Counssl for tha Raespondents

CORAM |
The Hon’ble Mr. P.K, Kartha, Vice-Chairman {Judl,)
The Hon’ble Mr. D, K, Charkra‘uort’y, Administrative Member,

'

1. Whether Reporters of local papers may be allowed to see the Judgement ? "j/;
‘ 2. To be referred to the Reporter or not ?
- 3. Whether their Lordships wish to see the fair copy of the Judgemeqt M wo

4. Whether it needs to be circulated to other Benches of the Tribunal ?

L

(Judgement' of the Bench dslivered by Hontble
Ml. P.K. Kartha, Vice-Chairman)

In this apblication filed under Ssction 19 of the
Administrative Tribunals Act, 1985, tﬁa/aggégggggéWhaﬁe»
challenged the orders issued by the respondents réCalling_
theﬁ from their deputation with the Inland Wateruways
Authority of India, placing them temporarily .on the
stfength of the Ministr? of ‘Surface Transﬁort, declaring
them surplus and thereaftmr transfarring\ghem to Surplus
Staff Establishment of the ministry of Surface Transport,

nd placing their. services at the disposal of othar

Cu

_mlnlsurlas/deoarbmﬂnus or redeploymsnt pursuant to thas reviss
schemc for Ied@ploympnt of surplus staff prepared by the
‘Ministry of Personnel, Puullc Grievances & Pensions,
Departmant of Persqnnel & Training, - in April, 1989,
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2. Tha Union of India through the Ministry of Surface

Transport has D=en impleaded as tha first respondent, the
Chief Engineer-cum-fdministrataor, Inland Water Transport
Dirgctorate i1s the second respondent, and ths Oirector,
Department of Personnel & Tralning, is ths third resooﬁdent.
3. The Inland Yatsruays fiuthority of Indis fAct, 1985

(hereinafter Teferred to as 'the Act') was enacted to

0.

'provide for the constitution of an Authority for regulation
and develonmant of Inland Watsrways, This Act was brought
into force on 27,710,986, Undar Section 11 of the Act, all

="

proparties, assets of the Central Sovernmant For the purspose
of Inland Water Trahsport Directorate aznd all debts, obliga-
tions and liabilities incurred in connection with the oﬁrpose
of Inland Uata; Transport Diractarate shall wvast in the
Inland Jaterways Authority of India L.J‘,e.f‘..Z'?.’lG.'IQSE. Ths
Act @nvisaged transfer of the entife work of the Inland Water
Transport Directorate to the sald Authority,

4, THe contention of the respondents is that the Inland.
Water Transport Directorate ceased to exist from 27.10.71926,
while this has bsen disputed by the applicants, The applicants
have also contended that the impugned orders issued by the
raspondants are tainted with arbitrariness and discriminatiaon,
Se We have gone throunh the records of the case carafully
and have hzard the learned caunssl for bhoth the partiss,
Section 11(f) of the Act which deals uith the employzes of

h

or
®

erstuhile Inland later Transport Dirzctorate, reads as
follous,=

"fs from such day as the Central Govarnmant may
appoint by notification in the OFficial Gazetts -

KXXX XXXXK XX KX RKHXAX XX XX

{f) every employee holding any office under
the Cantral uDVﬂrnman 1mmeﬂ1atply beroro such
day solely or ma inly for or in connection with
such affgirs of the Inlénd dater Trensnert

e~
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Dirsctorats as arsg relavant to the functions of
the Authority under this act sh 21l be trzated

as on deputation with the Muthority but shall

hold his office in the Authority by fthe same

tenure and upon the same tarms and conditions

of sarvice =as respacts remuneration, leave,
providant fund, retiremant or othor terminal

gnefits as he would have held such office, if

the Quchorlty had not bsan constituted and shall

continue to do so until the Central Covernment

either on its own motion or at the reguest of the

Adt horlty, recalls such employees to its service

or until tha Authority with the concurrence of the

Central houarnmbnb, duly absorhs such employees in
its regular service, whichever is earliers

O’

Provided that during the pesriod of deputation
of any such employee with the Authority, the Autho-
rity shall pay the Central Government in respect of
svery such employee, such contribution towards his

* lgave salary, pension and gratuity as ths Central
Government may, by order, detasrmine: :

Provided further that any such employes, who
has, in respect of the proposal of the Authority
to absorb him in its regular ssrvice intimated
within such tims as may be specified in this behalf
ny ths.authority his intention of not becoming a
regular emplayee of the authnrity, shall not be
absorbed by the Authority in its reqular service,"
Ge It will be seen from the zforesald provisieon that
" the employ=zes Who were working with the Inland
dater Transport Dl”“CuDTdtﬁg stood transferred to the said
Author ity by oneration of lau,
Te The apolicant, along with 23 othsr employees, did not
oot for being absorbed in the said Authority.
8, The Inland Wetsruways Authority of India had sought
for the repatriation of thaess employees at an esarly date,
In the letter of the Chairman of the sazid Authority dated
10th April, 198% addressed to the Secretary, Ministry of
Surface Transport, it has been stated that as directed by
the Ministry in their letter dated 30,3.1989, the concasrned
employses were asked to furnish their option for Surplus
Cell for radeployment elssuhesre. They uwere spacifically
informed that such of the parsons for uhom suitable vacancies
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WET 8 availablé in the subardinate offics of the Ministry

of Surface Transport, can be considered for absorption and in
the remaining cases, they are liable to be surrendered to

the Surplus Cell and their caszs will be dealt with in
accordance mith.the Central {Surplus Staff) Cell schema
contained in the 00P&T's O.M, dated 30.11.1987. A copy of

the sald scheme wasl made svailable to each of the concerned

- amployags, The employees were also informed that the
|

T -

ryice of

{95

| .
arsgns who do not wish to be absorbed in the Se
p (-

¢

tha said Authority and élso do not opt for their willingnass
to go to tha'Surplué Cell for redeployment slseuhers, shall
be terminated, The employszs concerned did not give their
nntion, The Chairmén of the said Authority‘cmncluded by

say ing that the Conﬁinuance nf these employses would

adverzely affect the efficisncy of its working, {(Uide

Annexure V to ths counter~affidavit, page 55 of th

5}

paoerbook),

9, The .impugned' orders under challenﬁe in" these applica~

tions were issued tﬁarnafter. On 7,6,1%2%9, the respondents

issued an order in pursuance of clause {(f) of Sub-ssction{1)

of Section 11 .of the 4dct, whereby 24 of ficers and staff of

the erstwhile Inland Water Transport Directorate on desputation

with the Inland Waterways Authority of India were recalled

and they were placed temporarily on the strength of tha

dinistry of Surface Transport w.s.f. 1.6.1989, On 17.11,1989,

tha respondents issusd an office order in continuation of

their earlier order datad 7,8.1989, uher@by the seruiées of

23 employees of the lerstuhile Inland Water Transport Dirscto-

rate were transferred to Gthe Surplus Staff
i

the Ministry of Transport w,s.f, 1,8,1989/7,.9,1989 £i1l
R N Vg i

[

they are redeployed | 7 77 7~ . in accordanca uith the

stablishment of

)

n

I Uy

T ev ised schemelissueﬁ by the Degpartment of Personnel &

Training vide their 0,M, dated 1st April, 1989,

N
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10, The respondents haﬁ@ f@lieJ upon the decision of
this Trinunal dated 28,5,1987 in 0A-347/87 {Shri B.L.
Chauhan & COthers Ve, Union of India & Cthers)., One QF the
contentions raissed in the application was as to the validity

af thg transfer of 12 posts of I.W,T. Diresctoratz along with

v}

the existing incumbents. to the Ministry .of Surface Transport,
J !

L

The Tribunal obsservaed that Lhe exolanation given by the
respondants in the counter-affidavit was convincing, The
retransfer was necessitated consequent vupon the mergar of

the Ihland Wabter Transport Qirsctorate in the Inlanﬁ Waterwavs
y of India and shifting of the Authority's office to
MOIDA and with a view to dealing with the I,YU.T. work in ths
Ministry, The Tribunal alsc upheld the selection of tha
employees ratained in the Ministry for that purpose,

T1. The lzarned counsal for tHe anplicants drey our

attention to an order cated 26th March, 1987 issued by the

Ministry of Surface Transport uvhersby the respondents have

[AN)
o

takan 12 posts along with the incumbsnts of the Inland

Water Transport Directorats on the etraength of the Ministry

3
fJJ

of Surface Transport w,e.f, 20,2,1987, This is the szams

orider the velidity of which was upheld by this Tribhunal

CL

in its judgement dated 28,5,71287 in Chauhan's case, mentionad
above, It is alsb mentionad in nare,3 of the order datad
26th March, 1987 that the incumbants of thasa posts shall
continue to be on the strangth of the Ministry of Surface
Transport until they are absorbed in the Inland Waterways
Authority of India,

12, In our opinion, the rstention of a nucleuys of staff

Cznnot, be faul ted O\/
- e
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13, The Eentral Government has recalled the emplofees

of the Authority who exprassed thelr unuillingriess to ha
absorbed in the regular ssrvice of the Authority, Their’
recall is lsgally permissible in vieu of the provisiaons

of Section 11(f) of the Act. Though they @ere initially
taken on the temparary'str@ngth of the Ministry of Surface
Transport, the respondents have transferred them on the
Surplus Staff ELstaplishment with a visw tc redeploying them
to the offices where vacancises exist, The concept of deemed

deputation of employees, th2ir absorption in the Authority

-

on veluntary basis, and thsir recall from the Authority are
in-built in the legislative scheme of things, Meithar

mala fides nor arhitrariness can be attributed to such

lagislative actien, In our opinion, it will not, thersfore,
be appropriate for the Tribunsl to intarfere with the imple-
mentation of the policy underlying tha lepgislation in guestion,
14, The sole guestion which requiréd to be adjudicsted
upon in thea present case is whether the redeployment of the
applicants is being mgde strictly in accordance with the
scheme prepared by the Department of Personnel & Training,
15, The salient featuras of the scheme for redeploymsnt

are thes followingt-

{i) The scheme appliss, inter alia, %to Cantral

Governmant Civil Servants who have been
rendered surplus along with their posts as

a result of abolition or winding up (in whole
or in part) of an organisation of the Central
Governmang.

{(ii) On transfer to the Surplus Staff Establishment,

®

the surplus employess Will continue to rsceiv

U

s if

pay and allouwances in their prsvious scal
Lhey are relisved esither to join anothar sost
or on their retirement, resignation, stc,,

Whichever is sarlier,

1010-7-03
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(vi)
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Every employee, as soon as he is-daclared
surplus, should ba informed of the avallability
0f the facility of seeking voluntary r=tirament
undst the provisions of the C.C.S.{Pension)
Ruleses 1972 and FB-56, If a2 rescusst for
retirement under any of these rules is peczivsd,

it should be procaossed axpeditiously and orders

¥

parly as

D
[}

r ratirsment should be issuzd a

6]

.
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Every surplus employse will, while borne on the
éurplus Staff Cstablishment, kesp attending
of " ice énd report to the officsrs designated °

For ths purpose Dy the Ministry/Head of Denartment,
reqularly, except when hg has been grantzd leavs,
While auvaiting redeployment, a surplus employze

may b=z given by his Hsad of Dapartmant]organisa—

tion.or other superior aubhority, alternative

duties or charge of work which he can be exnected
to perform conveniently, keeping in view his

position, gualifications and exosrience,

The past service rendared prior to redeployment,
should not count towards seniority in tha nsu
Drganisation/neu post which a surplus employee
joins aftzr he 1s redeployed,

A surplus smployees who is permanent, will enjoy
the protecticn of lien when redeployed/readjusted
in a~naw organhisation,

If a surplus employee i1s offerad altszrnative
nlacement but refusas to join such post, or
wilfully fails to join the said post, within
the period specified by the Appointing Authority

o

of the new post, without shouing adequate cause

(O
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for such failure end timely aoplying for exten-

I

sion of time for joining, his surplus post i

Ry
o1

3

g Surplus Staff EZstablishment should be

abolished and furthar action for his raedeploymant

may be closed, His services may be terminated

af tar serving upon him a ﬂoticé of termination

in accordances with the relevant rules,.
15, The apprehznsion of the applicants is that on their
rédeploymant to other Ministr es/Departments,uherever va anC19o
may 0CCUT, thair service prospects will bsg adversely affected,
In our oninion, while this may ba true, the applicants have
no legal tight to claim that after they have been randered
surplus, they should bz entitled to the benefit of ths past
servica renderad prior to redaployment or other conditions
of ssrvice which were aonlicable to them orior to redeployment,
The scheme provides that, as far as possibles a surplus
gmployes shall, subject to his suitapility, be redenloyed

in a post carrying a pay-sczles matching his current pay~scale,

Thara are detailed provisioneg in ragard to fixing of pay-
with €
scales if posts/matching pay-scales are not available, It

has also been provided that normally & surplus employee will
not ba sponsored for appointment to a lowser post within the
first three months,
17 during thne arguments, we ﬁaue been informed that same
of the persons who have been declarsd surplus, have joiret 'ths
posts to which they have been re~depleyed, , The anplicants
were brought on the Surplus Staff EZstablishment of the
Ministry of Surfgace Transport v.e.f. 1.8,1989 by the office

3
order dated 17th November, 1989, From 7th June, 1989 to

17th Wovember, 1989, thay must be deemed to have heen on the

A~ i
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tamporary strength of the Ministry of Surface Transoort,

The earlier scheme anvisaged a grace 7eriod of six months
after e persan ha& been brought on the strength of the
Surplus Staff Estaplishmant at the end of which his services
were to be ratrenched by giving him notices, Under the
prasent scheme, thers is no such -provision, - Hoveaver,

we feel that a reasonabls time should be given to the

L

employeas brought on the Surplus Staff Estavlishment to

-exercise their option{for either accepting the posts to which
they ars sought to bs redeployed,or to sesk voluntary

retirsment, A reasonable period for this aurpose, to our
mind, would be six months from the date 17,11,1889, uhen

the employees were brought on the Surplus Staff Estaplishment,
Ay interim order dated 1,12.1989, this Tribunal had directed
that the office order dated 17,11,1989 ba kept in abeyance

and that it will not be effective with resoect to the persons

mentionaed therein, In the intersst of justice, the apolicants

a b
should be given at leas?heriod of six months within which
. )

they should exercise their option, The respondents shall
offer to the epplicants suitable jobs in which they could

be redeployad during the said psrind of six months and in
case the applicants are not willing to jain the nosts offerad
to them, thsy may be treated to have exarcised their ootion

for voluntary retirement witheout any further formalities

or pre-conditions, They would alse be entitled to proportionate

nension, gratulty and othsr retirement bznefits under the
relevant rules,
18, In the facts and circumstancos of the Casa, we nartly

allow ths application and order and direct as follows:-
(i) e uphold the validity of tha impugned decision
of the respondents to recall the annlicants wha

Were on deputation. to-tha Inland Watsruways
Authority of India and to place them temperarily

) e
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on the strsngth of the Ministry of Swurface
Transport and thareaftesr, to trahsfer theﬁ
to the Surplus Staff Establishmant of tha
Minigtry of Surfzce Transport with a vieu to
1
thelr rad ploymnnt in oUltaJlE posts wherever

VaCdﬂClES are available,

{ii) The few employess who have been retagined in the
Ministry of Surface Transport in connactionAuith

Q"1/_
T complete winding up of the

Directorata, should be zbsorbed in the Inland
Waterways Authority of India, as soon as
practicable, In case the respondents intepd to
absorb them In the Ministry of Surfgce Transport,
tha suitanility of all the te lléﬁ employaes who
may still be in service after their redeployment,
should also be considered in accordance with

* \
their seniority and length of service,

"7

{iii) The respondants shall maka Frash offers to the
applicants of suitable jpbs on radeployment in
posts commensurate with their existing pay-scalzas,
as far as possible, within a period of six months
from the date of communicetion of ‘this order,

It is open to the applicants to exercise their
cption to accept the jobs offerad to them during
this period. If the applicants axpress their
unwillingness to accept ths jobs offered ta them
within a pericd of one month from ths cdate of
raceipt of the offer, or if they do not sxarcise
3n; DDtlUﬂ durlnq the SPlW neriod, they would hs

Hapned to have opted for vclunuary retirement,

he resoondents shall, in that avent, procass

O — !
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iv)

. N

the cases of tha applicants accordingly
af ter dispensing with the usual formalities
or pre-conditions to tha sxtent poséible.
The respondents shall also releasa to the
applicants proportionate pension depending on
the length of service, and othar retirement
benefits on the basis of the last pay drawn
by tham while they uere on deputation to the
Inland Waterways AButhority of India, as
expediticusly as possible, They would also
be entitled to the benefit of addition of

-
asriod nct axcesding Five ysars to the
aualifying service for the purnose of pension,
as provided for in Rulae 48-8 of the C,C. 5,
(Pension) Rules, 1972, if they are otheruise

antitled to the same,

In the intarest of justice and equity, ws

t—

direct that the resoondents shall pay to the
applicants pay and allowances on the basis of
the last pdy and zllowances drawn by them for
the period from 1,12.1989 to the date of passing
of this judgement durihg which period, ue had
stayed the oﬁeration of the impugned office

ordar dated 17th Novambsr, 1 s The amounts

ggo
dus, in this behalf should be released within

a period of six weseks from the date of communica-

‘\./‘\J\’
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akravurty} (P.K. Kar
ativa Membar Uice«thalEHBDQJUGl.)
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