
^ IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

CAT/7/12

<7

O.A. No. 2068/89

DATE OF DECISION

Ued Prakash Sihmar Petitioner

Advocate for the Petitioner(s)Shri B.S, Mainee

Versus

Union of India & Ors.

Shri P.P. Khurana

Respondent

Advocate for the Respondent(s)

CORAM

The Hon'ble Mr. Dustice Amitav Banerji, Chairman,

The Hon'ble Mr. I,K, Rasgotra, l*l8mber(A),,

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?

(AniTAV BANER3I)
CHAIRMAN

14,11.90.
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CENTRAL ADmWISTRATIUE TRIBUNAL
PRINCIPAL BENCH

NEU DELHI.

REGN, NO. O.A. 206B/89. DATE OF DECISION: Novambsr 14,1990{

Ued Prakash Sihmar. Applicant.

Versus

Union of India & Ors, .... Respondents,

i

CDRAP1; The Hon'ble l*lr. Justice Amitav Banerji, Chairman,

The Hon'ble (*lr. I.K. Rasgotra, l*lemb8r(A),

For the Applicant. .... Shri B.S. Mainee,
Counsel.

For the Respondents. ..«• Shri P.P. Khurana,
Counsel,

(Judgement of the Bench delivered
by Hon'ble Mr.Justice Amitav Banerji,
Chairman)

This Original Application (0,A.) has been filed by

the applicant being aggrieved by the failure of the respondents

to promote him as Junior Accounts Officer although he has been

selected and ordered to be promoted as Junior Accounts Officer

vide letter dated 17.7,1989 (Annexure A-l), His further

grievance is that the juniors to him h©u« already been

promoted as Junior Accounts Officers while he has been ignored.

He hcis further stated that there is no disciplinary proceedinQs
\

pending against him por any chargesheet has been issued to

the applicant.

The relevant facts are as follouss

The applicant uas appointed as Accounts Clerk u.e.f.

5.8,1977 in the grade of Rs.260-400. He was promoted as

U.D.C, in the grade of Rs, 33.0-560 u,e,f. 25.8.1981 , He
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had passed Part I examination of the P&T Junior Accounts

Officer in 19E3 and Part II of the said examination subsequently.

He uas promoted as Junior Accountant (PA) on regular basis

u.e.f, 1,12,1966 in the scale, of Rs.1200-2040. By the

letter dated 17.7,1989 (Annexure Al), the Respondent No, 1

passed orders for promotion of a large number of Junior

Accountants to the post of Junior Accounts Officers in the

scale of Rs,1640-2900. The applicant's name ues at serial

No. 18 out of 40 persons ordered to be promoted as Junior

Accounts Officers. Reference uas made to paragraph 7 of

the above letter (Annexure Al) uhich laid doun that the

appointment of the staff promoted to the post of Junior

Accounts Officer uas subject to the condition that no disciplinary

I

vigilance case uas pending against them. It uas further

stipulated that in case any disciplinary/vigilance case uas

pending against any of the staff, they should not be promoted

or relieved on promotion and the matter should be reported

to the Respondent No. 1, The Respondent No. 2, Chiaf General

Manager(Telecom),Haryana Circle, Ambala Cantt, houeuer, failed

to promote' and relieve the applicant to take up his job in

Punjab Circle. The applicant had submitted a representation

to the Respondent No. 2 on 4,9.1989 requesting for his

promotion orders vide Annexure A3, He sent another repre

sentation on 18,9.1989 (Annexure A4) but receiued no reply.

He met the concerned officers and he' uas informed that he

uas not being promoted on account of the fact that some

action uas pending against him. The applicant's case is •
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that there is no enquiry pending against him. He submitted

that his promotion cannot be withheld under any circumstances

on the ground as given out to the applicant. becauaB no charge

sheet has so far been issued to the applicant and no oral

enquiry has even been made from the applicant. He relied

on the Full Bench decision of this Tribunal in the case of

K. CH. VENKATA REDDY & -ORS. VS. UNION OF INDIA & ORS, (ATR

1987(l) CAT-547) where it has been held that the promotion

can be withheld only after the chargesheet is issued. He

has, therefore, prayed that the Respondents be directed to

promote the applicant in accordance- uith his position as

giv/en in Annexure A1, He has further prayed that the Respon

dents, be directed to treat the applicant as promoted from the

date his juniors have been promoted.

The Respondents have taken the stand that the applicant

has not been relieved for promotion because a .Vigilance case

is pending against him. It is stated that the applicant could

approach a higher authority viz., The Director General Telecom.

Neu Delhi, by uay of representation and as such it cannot be
/

said that he has exhausted the departmental remedies available

to him. In reply to paragraph 4.16, the following stand is

taken;

"The contention made in sub para 4.16 is wrong and
hence denied. AVigilance case is pending against
the applicant. The applicant while working as Pre-
check clerk in Rohtak during 1987-88 is alleged to
have pre-checked the bills of M/s Annupam Constru
ctions Co. New Delhi and did not exercise any check
and as a result thereof excess payment of thousands
or rppses uas made In sight blHs. The applicant Is
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alleged to have done this in cofmivan.ce ulth the
contractor to benefit him and the action of the
applicant is against the provisions of CCS(Conduct)
Rules, 1964 as he has failed to maintain absolute
integrity end devotion to duty and thus an act
unbecoming of a Govt. servant".

In reply to paragraph 4.18, it has been stated that the
Vigilance case has bean registered against the applicant under
the specific orders of the competent authority. It is further
stated that according to the Uigilance r^anual, an official
cannot be promoted against u,hon, a Vigilance case is pending.
After the anguiry of the vigilance case uhan it is found that
the official dasarves punishment, then charges are framed and
the charge-sheet is issuad and the disciplinary proceedings

are initiated. It is further stated that a Vigilance case

was contemplated against the applicant on 22.4.89 and thereafter

a Uigilance case was registered against the applicant under

specific orders of the competent authority.

Ue have heard Shri B.S. PHainee, learned counsel

for the applicant and Shri P.P. Khurana, learned counsel

for the Respondents.

Shri Wainee relied on. the Full Bench decision

in the case of K. CH. WENKATA REDDY & ORS WS. U.O.I. & ORS

(Supra). He argued that until the chargesheet has been

issued, uith-holding of promotion is in violation of the

law laid down by the Full Bench judgement. He then referred
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to a decision of the Division Bench in O.A, No, 307/9G

( A.K. SINGHAL US. UNION OF INDIA & ANR.) and 0.A.. No,314/90

( B.D, BHAGAT US. UNION OF INDIA & ANR.), which were

decided by a common judgement dated 31,8,1990 by the

Principal Bench of the Tribunal where the case of the
STATE OF

Full Bench as well as the case of C.O. ARUf^UGAI^ WS./TAniL

NADU & OTHERS were referred to. In the latter case, the

Division Bench held -

"Obviously, therefore, where the charges have

^ not been framed in the disciplinary proceedings

or chargegheet has not been filed in criminal

cases def-erring the promotion may not be

reasonable and appropriate".

Learned counsel also relied on the decision of the

Supreme Court in the case-of THE STATE OF np MS. RANT

SINGH AND ANR.(1990(2)3T P-54). 'In that case too the

^ Supreme Court held -

"Normally, pendency or contemplated initiation of
disciplinary proceedings against a candidate must
be considered to have absolutely no Impact upon,
to his right to be considered. If the departmental
enquiry had reached the stage of framing of charges
after a prima facie case has bean made out, the
normal procedure follouad as mentioned by the Tribunal
uas sealed cover- procedure but if the disciplinary
proceedings had not reached that stage of framing
c the charge after prima facie case is established
the consideration for 'the promotion to a higher or
selection grade cannot be withheld merely on the

:::t:s^di:::cV:r:h?3"::r;eeting held on :n\::stolTr
therefore unsupportable,"
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Shri Rainee urged that in view of the lau laid

down in the above decisions, the Respondents did not

act in accordance uith lau in with-holding the promotion

order of the applicant and the applicant is entitled to

his posting from the date of the promotion order,

Shi-i Khurana, learned counsel for the respondents,

contended that the Full Bench decision of the Tribunal

in the case of K. CH. UENKATA REDDY & ORS. \JS. U,O.I. &' 0R5.

(Supra) has been appealed against in the Supreme Court and

the operation of that judgement has been stayed. Consequently,

it will not be proper to place reliance on the Full Bench

decision. Ue are not impressed uith this line of arguments

for the reasons that the lau laid doun in the Full Bench

is binding on all Division Benches of the Tribunal until

ithe above decision is set aside by the Supreme Court. Further,

in vieu of the clear pronouncements by the Supreme Court in

the case of STATE OF MS. BAMI SINGH &AMR, (Supra) uhich

purports to up-hold the vieu taken by the Full Bench of the

Tribunal in the case of K. CH. 1/E|\1KATA REDDY (Supra).

Shri Khurana then contended that the Rule permitted

the respondents to uith-hold the promotion of the applicant

on the ground that there was a vigilance enquiry pending

against the applicant. Ue are not impressed by this argument

either. The Supreme Court has clearly laid doun in the

state of n.P. VS. BANI STMHH

STATE OF
the case of C.O. ARU|viUGAP1 NADU & DTHFRc^

that it Is only a charg.-she.t or a ch.rga-„e.o ha. '

J
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been served on the applicant, the promotion order can

be held in abeyance. There is no direction by the Supreme

Court that if the Vigilance enquiry is pending against

an employee,the promotion can be withheld. The commencement

of a Vigilance enquiry uill hot be the same as serving of

a charge-memo or a charge-sheet on the employee. The

Vigilance enquiry takes time and at best can recommend

for starting disciplinary proceedings against the employee.

It is only thereafter that a decision is made by the Govt.

to frame charges and serve a charge-memo or a charge-sheet,

as the case may be, on the employee. At the stage when

the Vigilance enquiry has started, there is no certainty

that a.disciplinary proceeding uill at all be commenced

against the employee. Consequently, the commencement of

Vigilance enquiry cannot be equated with the serving of

a charge-sheet or a charge-memo against the applicant,

Ue are, therefore, of the view that in the facts of the

case, with-holding of promotion of the applicant was bad

in law and cannot be sustained. The applicant is entitled

to the benefit of promotion order and posting accordingly,

Ue, therefore, direct the respondents to promote

the applicant in accordance with his position as given

in Order dated 17,7.1989 (Annexure A1).keeping In view that

his position when promoted would not be lower -than his

next junior, who has been promoted. Ue
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also dirsct the respondents to pass orders for fixation

of pay as well as arrears to the appliont as due, fror,

the abov/e, date.

The O.A. is accordingly allowed. Houever,ue

leave the parties to bear their own costs.

I^EC^BER (a)

w >

. ( Af^ITAU BANERDI )
CHAIRl^AN


