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Whether Reporters of local papers may be allowed to see the Judgement ?
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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI,

REGN, NO, 0,A. 20668/8S. " DATE OF DECISION: Novsmber 14,990
Ved Prakash Sihmar.A eeee Applicant,
Versus
Union of India & Ors, .... 'Respondents,

CORAM: The Hon'ble Mr, Justice Amitav Banerji, Chairman,
The Hon'ble Mr, I.K. Rasgotra, Member(A),

ve.. Shri B,S5. Mainees,

For the Applicant.
Counsel,

For the Respondents, eeoe 3hri P,P, Khurana,
: Counsel, ‘

(Judgement of the Bench delivered
by Hon'ble Mr.Justice Amitav Banerji,
Chairman)

This Original Application (0.A.) has been filed by
the applicant being aggrieved by the Faiiure of the respondents
to promote him as Junior Accounts Officer although he has been
seiected and ordered to be pfomoted 2s Junior Accounts Officer
vide letter dated 17.7.1989 (Annexure A—1). His further

grievance is that the juniors to him heve alreedy been

" promeoted as Junior Accounts Officers while he has been ignored,
He has further stated that there is no disciplimary proceedings
pending against him nor any chargesheet has been issuéd to
the applicant,

Thé relevant facts are as follows:

The applicant was appointed as Accounts Clerk w,e,f.
5.8,1977 in the grade of Rs,260-400, He was promoted as
U.D.C. in the grade'of Rs, 330-560 w,e.f, 25,8,1981, He
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had passed Part I examination of the P&T Junior Accounts
Officer in 1983 and Part II of the said examination subseguently.
He was promoted as Junior Accountant (PA) on regular basis

v.e.f. 1.12,1968 in the scale of Rs.1200-20d0; By the

letter dated 17.7.1989 (Arnexure A1), the Respondent Nq. 1

passed orders for promotion of a large number of Junior
Accountants to the post of Junior Accounts Officers in the

scale of Rs,1640-2900, The applicant's name wes at serial

No, 18 out of 40 persons ordered to be promoted as Junior
Aecounts Officers, Reference was made to paragraph 7 of

the above 1st£er (Annéxure A1) which laid down that the
appointmentlof the gtaFF promdted tg the poét of Junior

Accounts Officer was subject to the condition thaf no disciplinar)
vigilance case was pending égainst them, It was further
stipulated that in ?ase any disciplinary/vigilénce case was
pending against any of the‘staFF, they should not be promoted
or relieved on proﬁotibn and the matter should be reportasd

to the Respondept No. 1. The Respondent No.'Q; Chiaf General
Manager(Telecom),Haryana Circle, Ambala Cantt, however, failed
to promote’ and relieve the applicant to take up his job in
Punjab Circle, The applicant had submitted a representation
to the Respondent No, 2 on 4.9,1989 requesting for his
promotion ofders vide Annexure A3, He sent anothe; repre-
sentation on 18,9.1989 (Annexure A4) but received no reply.

He met the concerned oFFicers.and he was informed that he |

was not being promoted on account of the fact that some

action was pending against him, The applicant's case is
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that there is no'enquiry pending against him, He submitted
that his promotion canno£ be uithheld under any circumstances
on the ground as)giveﬁ out to the applicant.becau=no charge
sheet haé so far been issued to the applicant and no oral
enquiry has even been made from ths abplicant. He relied
on the Full Bench decision oF‘thié fribunél in the case of

K, CH. VENKATA REDDY & ORS, VS, UNION OF INDIA_ & ORS. (RTR

1987(1) CAT-547) uhere.if has been held that the pfomotion
can be withheld only after the chargesheet is issued, He
has, therefore,‘prayéd that the Respondents be directed to
promote the applicant in accordance with his position as

given in Annexure A1, He has further prayed that the Respon-

deAté‘be directed to treat the applicant as promoted from the
date his juniors have been promoted,
The Respondentslﬁave tékan the stand ;Hat the applicant
has not been relieved for promotion because a Vigilance case
is pending against him, Iflis stated that the applicant could
approach a highér authority viz,, The Director Genaral Telecom,
‘ New Delhi, by way of representation and as such it cannot be

said that be has exhausted the departmental remedies available-

to him, 1In reply to paragraph 4,16, the following stand is

taken:

"The contention made in sub para 4,16 is wrong and

hence denied, A Vigilance case is pending against

the applicant., The applicant while working as Pre-
check clerk in Rohtak during 1987-88 is alleged to

have pre-checked the bills of M/s Annupam Constry~

ctions Co, New Delhi and did not exercise any check

:and as a result thereof excess haymént of thousgnds
of Tupees was made in eight bills, The applicant is
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alleged to have done this in connivance with the
cdntractx to benefit him and the action of the
applicant 1is against the provisions of CCS(Conduct)
Rules, 1964 as he has feiled to maintain absolute
integrity and. devotion to dutly and thus an act o7

unbecoming of a Govt. servant®.

In repiy to paragraph 4,18, it has been stated that the
Vigilancelcase has been régistered against the applicant under
the specific orders of the‘competent authority, It is further
stated that according to the Vigilance Manual, an official
cannot be promoted agains£ whom a Vigilance case is pending;
After the engquiry of the’vigilance case when it is found that
the official deserves punishmgnt, tﬁen charges are framed and
the charge-sheet is issued and the disciﬁlinary proceedings
are initiated. It is further stated that a Vigilance case
was contemplated against the applican£ on 22.4.89 and thereafter
a Vigilance case was registered against the applicant under-
spe;ific orders of the competent authority.

We have heard Shri B.S., Mainee, learned counsel
for the applicant and Shri P,P, Khurana, learned counsel
for the Respondenys.

Shri Mainee relied on. = the Full Bench decision

in the case of K, CH. VENKATA REDDY & ORS VS, u.0,I. & ORS

(Supra). He argued that until the chargesheet has been
issued,'yithJuﬂﬁing of promotion is in violation of the

law laid down by the Full Bench judgement, He then referred




(v

to a decision of the Division Bench in 0.A. Na, 307/90

( ALK, SINGHAL VS, UNION OF INDIA & ANR.) and 0,A, No,314/90
( B.D. BHAGAT VUS. UNION OF INDIA & ANR.), which were
decided by a common judgement dated 31,8,1990 by the
Principal éench-of the Tribunal ghere the casé of the

STATE OF
Full Beﬁch as well as the cese of C,0, ARUMUGAM VS,/ TAMIL

NADU & OTHERS were referred to, Ip the latter case, ths

Division Bench held -

"Obviously, therefore, where the charges have
e : not been framed in the disciplinary proceedings
or chargesheet has not been filed in criminal
cases def-'erring the promotion may not be

reasonable and appropriate",

Learned counsel also rélied on the decision of the

Supreme Court in the case-of THE STATE OF MP VS, BANI

SINGH AND ANR,.(1990(2)3T P-54). 'In that cass too the

Supreme Court held - N

"No;mally; pendency or contemplated initiation of
disciplinary proceedings against a candidate must -
be considered ta have absolutely no impact upon,
to his right to be considered, If the departmental
enquiry had reached the stage of framing of charges
after a prima facie case has besan made out, the

~normal procedure followed as mentioned by the Tribunal
was 'sesaled gover! procedure but if the disciplinary
proceedings had not. reached that stage of framing

of the charge after prima facie case is established
the consideratinn for 'the promotion to g higher or
selection grade cannot be withheld merely on the

meeting held on 26,11.1980. on.this ground was
therefore unsupportable " '
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Shri Mainee urged that in view of the law laid
dﬁun in the above decisions, the Respondents did not

act in accordance with law in with-holding the promotion -

‘order. of the applicant and the applicant is entitled to

his posting from the date of the promotion eorder.
Shri Khurana, learned counsel for the respondents,
conténded that the Full Bench decision of the Tribunal

in the case of k. CH., VENKATA REDOY & ORS, VS, U.0.I. & ORS,

(Supra) has been appealed against in the Supreme Court and

the operation of that judgement'has been'stayed. Conssquently,
it will not be propser to place reliance on the Full Begch
de&ision. We are not impressed with this line of arguments
for the reasons that the law laid down in.the Full Bench

is binding on all Division Benches of the Tribunal ‘until

the above decision is set aside by the Sgp;eme Court.‘ Further,
in view of the clear pronouncements by the Supreme_Court in

the case of STATE OF M.P, VUS. BANI SINGH & ANR. (Supra) which

purports to up-hold the view taksn by the Full Bench of the

Tribunal in the case of K. CH. VENKATA REDDY (Supra).

Shri Khuraha then contended that the Rule permitted
the respondents to with~hold the promotion of the applicant
on the ground that there was a vigilancé BEQUiry'pending
against the applicagt. We are not impressed by this argument

either, The Supreme Court has clearly laid down in the

" case of STATE OF M,.Pp,. VS, ‘BANI SINGH KSugral and also in

. | STATE OF
the case of C.0., ARUMUGAM VS,/TAMIL NADU & OTHERS (Supra)

that it is only when a charge-sheet Or a charge-memg has

ul,
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been served on fhe applicant, the.promotion order can

be held in abeyance, There is no direction by the Supreme

Court that if the Vigilance enquiry is pending against

an employes,the promotion can be withheld, fhelcommencement

of a Vigilance.enquiry will not be the .same as serving of

a charge-memo or a charge~sheet on the emﬁloyee. The

Vigilance enquiry tékes time and at best can recommend

for starting disciplinary proceedings against the employee,

It‘is onl; thereafter that a decision is made by the Go?t.

to frame charges and serve a charge-memo or a charge-sheet,

as the case may'be, on the employee, At the stage when

the Vigilance enquiry has started, there is no certainty

that a.disciplinary proceeding will at all be commenéed

against the employee, Consequently, the commencement of

Vigilance enquify cannot be equated with the servirg of

a éharge-sﬁeet or a'charge-memo'against the applicant,

We are, therefore, 6? the‘view that in the facts of the

case, with-holding of promotion of tﬁe applicant ‘was bad

in law and cannot be sustained, The apglicant is entitled

to the benefit of promotion order and‘posting accprdiﬁgly.
Ve, therefore, direct the respoﬁdents to promote

the applicant in accordance with his position as éivén

in Drdér dated 17.7.1989 (Annexure A1)keepiﬁg in'view that

his posiﬁicn'Uheh ﬁroﬁoted would hot.be lowe;'tﬁan.his

next Jjunior. who has been promoted., Ue
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also direct the respondents to pass orders fcr fixation

of pay as well as arrears to the applicat as due. from

the above date,

The 0.A. is accordingly zlloved, Houwever,ue

leave the parties to bear their oun costs.,
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