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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ' T

PRINCIPAL BENCH, NEW DELHI

0.4. No.2046/89  Date of Decision : 04.03.93
Shﬁi Harkésh Meena ' ...App]icant
Vs,
Union of India & Ors. «..Respondents
CORAM

Hon'ble Shri 1.P.. Sharma, Member (J) -
Hon'ble Shri-8.R. Adige, Member (A)

For the Applicant e Shrd BLM. Bhargava

For the Respondents .. .Shri Romesh Gautam

_ Judgement (Oral))
(Delivered hy Hon'ble Shri J.P.Sharma, Member (J)
The applicant after. a major penalty enquiry under Rule
9 of the Disciplinary and Appeal Rules, 1968 @as removed from
service by 'the oirder of the Dﬁscﬁp1iﬁary -’Authori{y

dt.29.8.1988 passed by Senior Programmer/CR, IRCA Building,

Northern Railway, New Delhi. The applicant preferred an

appeal during the statutory period  which has also been

" rejected by the order of the Manager Data Based IRCA Building,

‘New Delhi by the order dt.4.10.1988. The present application

has been filed by the applicant against the aforesaid orders

on 5.16.1989, -

The applicant in this application has prayed that the
penalty of removcal from service imposed upon the applicant by
the subordinates of respondents NOs.1 and 2 may kindWy be

quashed and 'the Hon'ble Tribunal may kindly be pleased to

reinstate the applicant in service as reservation clerk from

the date of removal. The facts of the case relevant to the
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decision of the case are that the applicant was employed as

reservation clerk in 1986. While working as such in May, 1086

in the second class reservation office in Northern Railway, he
iz sald to have removed  11legally from counter No.4 on
23.5.1986 [FT Book ﬁontai ing EFT No.587581 to 587550, From
the said EFT Book passenger foil of EFT . No.587533 of 156 down
of 28.5.1986 in the waiting 1ist of counter Mo.19 ‘and was
presented by the applicant along with an sutsider. He himself
arvanged ;efund of Rs.548 by making eniries in the ROPD
register. On detection of this fraudulant act, he deposited
Rs.548, lie  has  been, therefore, charged of cheating the
Railway administration by fraudulant act and theresby acted in
a manner  unbecoming of  a Railway servant coniravening the
Railway servants  (Conduct) Ru]el 3—1fi), {(11) and  (i11) of

>

Rules, 1986, An enquiry officer was appointed. However, he
was izsued & fresh chargesheet in Tieu of the ear Tier one and
Shrd J.L. Sharma conducted the enquiry as per extant Rules
after giving adequate spportunity  to the applicant  and
submitted the reporl to the Dis l]U]Tﬂaf; Authority, The
Disciplinary duthority by the order dt.29.8.1928 passed the

following order :-

"I, therefore, hold you guilty of promted
wilful and proven fraud on the Railway administration
. and have decided to Tmpose upon you the penalty of
removal from service with imnedia ate effect.”

The Disciplinary Authority also informed the applicant

—
-

1at he is free to prefer the appeal within 45 days of  this

\

oirder.  An appeal has been prefarred by the applicant, butl the

O

Appellate  Authority by the order di.4.10.1988 rejected tHe
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appeal with the following order :-

"1 have carefully considered vour appeal

dt.16.9.19828 against the imposition of

penalty imposed upon you by Sr.Programmer/CR vide

order quoted above. [ do not find any reason to

refuse the .punishment. Hence the punishment of

removeal from service stands.”

It appears that the applicant as alleged by him in the
04 preferred a wmercy petition dt.28.10.1988 to the Chief
Commerce  Superintendent, MNorthern Railway, Baroda House
followed by a mercy petition dt.21.11.1988 addressed to the
General Manager. The respondents in their counter have issued
an order from the office of Manager Data Base IRCA Reservation
Complex dt.17.12.1988 informing the applicant that his mercy
petition dt.28.11.1982 +to the General Manager, Northern
Railway does not 1ie since his review has already  been

‘ !‘ undertaken at the level of CCS. He may zubmit a memorial to

the President under Rule 31 of DAR, 1968.

The respondents din  their reply .have contested the
grant of the relief, prayed for, by the applicant on a number
of grounds inter-alia that the applicant has himself confessed
his quilt and his confessional statement has been filed by the
respondents as  Annexures R1 and RZ to the counter. Cn a
perusal of the aforesaid confessional statement, the applicant

oy Lot s arpe s ] &
has uhoerLanen to deposite Rs.548 and further requested that

he

] oy b 2 e c1ot o 3 3 & 3
e may be pardoned for his mistake for which ke shall ever be
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grateful throughout his 1ife. In fact the applicant he

L

-etl;,';as




- already deposited Rs.548 as is evident ¢rom the memo of charge
served on the applicant. Heither party has fﬁWed any
order passed on the mercy petition submitted to the CCS and it
cannot be juﬁged as to the conclusion arrived at by the
authority concerned on  the aforesaid mercy petition which

appears to have heen treated as a review.

3y

We have heard th 1earnad counsel for both the parties.
at length. The learned counsel for the applicant has raised
ohjection that hefore passing any punishment order, the.

delinquent has not been supplied with a copy of the Enquiry

Dfficer's report which prevented him ffom making an ef?ective
representation with regard to the findings arrived at by the
Enquiry Cfficer. However, this point canﬂotAgo in favour of
the applicant after the' decision of the case of 5.P.Vishwanath
Ys. Union of India, reported in 1992 3CC (L&é) §~155, which
has expressly Waﬁd'down that the benefit of the non supply of
the copy of the Enquiry Officer;s report as laid down by the
Hon'ble Sgpreme Court in the case of Unﬁon’ of India Vs..
Ramzan Khan, reported in JT 1996(4) 5C 456 applies onty affer
20.11.1990. The order of the Disciplinary Authority passed in

the case is dated 29.8.1988.

The learned counsel for the applicant further argued

1+ NN o L Ay 5 H
that the order of the aAppellate Authority is a very criptic

and sucinct, an order which does not show any application of
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mind on the wvarious grounds taken in the memo of appeal
preferred by the applicant. It is not disputed that the
applicant has preferred the appeal within time. It i§ also
not disputed that the appeal was considered by the Appellate
duthority and disposed of by the impug’nedorderg the text of
which has Been reproduced in the earlier part of this order.

In fact, an administrative authority has to dispose of appeal

as an authority acting in  a quasi judicial manner.  The
principles  of  natural Jjustice require  the same. The

appreciation of evidence cannot be done at the stage of
judicial review has to be kept in mind by the Appellate
Authority while dispdsﬁng of the appeal. In the present case
what we find is that only by four words "appesal considered and
rejected”, the chapter of appeal has been closed by the
Appellate Authority. In the case of Ramchandra Ys. Union of
India, reported in 1986(2)SLR 688, the Hon'ble Sﬁpreme Court
held that the ﬁp9e11ate duthority sitting as a quasi'judicﬁaW
forum should dispose of the appeal with application of mind.
It was further held that .even an opportunity  of pérsona?
hearing in  a case of remava]fd'sﬁﬁssé? from service sHou]d he

given to the delinquent employes. This is also important in

view of the decision of the Hon'ble Supreme Court in visw of

the deciszion in tha  case of Union  of India V=,
Tulsi  Ram, reported  in 1985 (2) SLY 145 where the
necs

ssity of dssuing second show cause notice under Article

- £ - e de X b & b M
311(2) of the Constitution of Indiz has been dispensed with.
We arrive at a conclusion that the Appellate Authority
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should have applied its mind because of the two reasons.
Firstly, that the judicial review cannot take place for
appreciation of the evidenée recorded by the Enquiry Officer
befors it  and secondly that the judicial review cannot enter
into the quantum of punishment awarded to the delinguent
employee.

The " learned counsel for the respondents, however,
argued that the app11cant hds confessed the guilt and in view
of this, there was no formal necessity of |o1d1n9 a detailed
anquiry. These facts apart, confession .and mercy .a1so
sometimes  take their own course in the mind of quasi Jjudicial
authority in a case where the services are likely to be
terminated by an order of remowval or dismissal. The Tribunal
cannot exercise that discretion because it appears from the
recqrd that the applicant opened his cards before the Enguiry
Officer of having committed the mistake and squarely admitted
the blame or accusations  levelled against him even by
depositing an amount of Rs.548 alleged to have been cheated by

defrauding the Railway administration.

In wview of the above facts, we do not want to enter

Sinto the merits of other contentions wh1cm the learned counsel

for the aop]wcanL wants Lo press about the confession recorded

either by coercion or by any promise of being given a lenient

»

view in the matter by the authorities.

The application is, therefore, partly allowed only to

e

MY SR

g4




-, —
JpR—
T
.
1
£
R §
.
.Y

the extent  that the order passed by the Appellate

case is

[¢L I

Authority dt.4.10.1988 is set aside and quashed. Th
remanded back to the appellate Author%ty. Before passing the
operative part of the order, it is necessary to deal with the
order passed, if any, on the mercy petition as well as on
another-petitﬁon to  the General Manager, which has not been
forwarded on the pretext that the mercy petition filed earlier
by the applicant has already been treated as review. Since
that has been dealt with as such, the only remedy available to
the applicant could have bean for a memorial to the President
under Section 31 of the Disciplinary and 8ppeaT Rules, 1968,
Any such  order passed in those proceedings is alsc hereby
quashed. The Appellate Authority, therefore, shall be free
not to deal with the appeal filed by the applicant- against the
order of the Disciplinary Authority. -

Az said above, the 04 is partly allowéd aquashing the

order of the Appellate Authority with the directjon to  the

‘respondents,  d.e., the Appellate futhority to dispose of the

appeal of the applicant dt.16.9.1988 and if the said appeal is
not available, then a copy thereof shall be furnished by the
applicant to the appellate Authority within a period of one
month from the date of receipt of this order. The Appe]Waie
Authority shall dispose of the appeal of the applicant on
merits within  a period of four months from the date of supp’ly
of a copy of the appeal, giving reasons on various averments

made in the memo of appeal. There s ample direction to the




tppellate  Authority to decide the appeal by a reasoned order,

but it should be decided on the principles of natural justice

keeping in  view the relevant Taw on the point. Since the

l
order of the Disciplinary

status-quo asz  of ‘today

authority has not been quashed, the

he maintained. In the

circumstances, the parties shall bear'their own costs.
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