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J U DGEMENT

(DELIVERED BY HON'BLE SHRI J.P. SHARMA, MEMBER (3).)

The appli;ant is Assistant Enginae;;;hgs%challengad
the ordef datéd §,1.86 declaring the ;bplicant unfit to
cross the EwB.;an'1.8;82,;1.§,83- and.1.8.84., He.hgs
alse a;séiled the orﬁe? dated 31.1.86 declaring the
applicant unfit to cross the E;B. on;1.B.BS. The applicant
has flled thisiﬁﬁ on 3.10.89 aggrieved by the sforesaid
orders. Thu-appli;ant has claimed.ths relief that the

impugned orders dated 8.1.,86 and 31.1.86 be guashed and -

a direction be issued to the respondents to treat the
/ | “ | 4y
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applicant as having crossed the £8 on 1.8.82 by grant
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of exsmption from the Accounts examination on attaining

the age of 50, with all consequential benefits.

[

2, The applicant has since retired o 31.8.90. The
facts of the case are that the applicant gas promoted as
Assistant Ehginger on<28.2.81 and he was subsequently inan
regular dromotioh w.e;F.'25.1.79. The EB in case gof tﬁe
applicant fell due on 2B.2.82 but to cross the €8 it was
necasgary'that the applicant shuuidlhave cléared the
departméﬁtal gxamination in Ac;ounts. However, under the
iules, after crassing.of agé of 50 the applicant uas
'eligible for consideraticn for granf of ;xemption from
the Accounts examination, fhe applicant créssad the age
of 50 years in Aug@st, 1982. However, the applicant uas
considered in January, 198g, The order dated 8.1.86 goes
to show that tﬁa case ofrcrossing\o} EB was considareq
and the appliéahtnués'not found fit to cross the EB at the
stage of Rs.é10/— and he waes considered upto August, 1984,
He Qagialso alloued to prefer an appeal under Rule 23 of
thaﬁccsf(CCa).éﬁigs, 1965, if he so dasir;d. Again his
mgtter-uas can;idored and he wés not found fit toc cross
the EB u.e.f. 1.9.85. He was alse infcrmed about this
and uas‘given'ophortunity to file aépeal undsr Rule 23 of
the CCS (CCA) Rules, 1965. Thé applicant was again
informed in Nay;\1986 that exemption>fram passing the

departmental examination could not be grented in his case
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© (3)  He should have good record of service,

but he would be at liberty to file an appeal under Rule 23
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'ofthe £Cs (uCﬂ) Hules, 1965, The appeal preferred by the

applicant has been dismissed by the order dated 2.1.,87.

The appllcant appears to have filad a revieu on 29.3,89 to

thefPraSLdent'd? India against the order dated 2,1.87.
After the rejeptien of the appeal jp January;-1987 the
applicant did not take any step and it was only jn March,B89

that he has submitted a Memorial to ths President.

3e . The respondents in their reply have taken the
objection that the present applicatien is barred by
limitation under Section 20 and 21 of the Administrative

Tribunals Act, 1985. The dspartment has alse, in their

N

counter, stated that thare are thres canditions thch are

an
to be fulflllad for conslderatlun of/Assistant Englneer

to cross ths £B in the time scals of pays -

(1) He should have passed departmental examination,

 prescribed for Assistant Engiheeré,

3
|

'(2) There~shou1d not be any disciplinary case pending

" or contemplated against him, and

! . i
Housver, on a perusal oﬁtha CR of the applicant fer the

. relevant years I came to the conclusien that the applicant

has né case far.crﬁssing of EB, Houwever, the appiicaq§
has greferred én appeél.tc the Directcrate General (W),
the Appointing Authority, bgt he was advissed to prefar

the appeal tc the President and the ;ppéal preferred to

b
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the President has been disposed of by the order dated

2.1.87, .

4, 'Havingléiven a careful considsration and alse te:the
application fér condﬁnation of delay,~filed'by the gpalicant
it is net'a.céée vhere the daiay can be condoéed. The
géeund tékan in the applicaticn feor ccnﬁgnétion af daléy
is that the aéplicant has filad-revieu to the President
and'thaﬁvtoo dn 29.3.89. He has taken the ground éhat |
in aycasa‘filed in the QAT the department has taken the plea
»that.be;ausa of certain_confi&éntial gﬁidelines tﬁa becC

. recommended the corssing
has‘?@th'l; ’Of the £B and the officers who do not have a
épecifigd-nﬁmbﬁr of Annual Confidential Reports. assessing
them as good .or above, Thisluas the ground t aken not to
approéch the T%iPunal in tiﬁe. This cannet be said to be
a reasonable cause jp aéproaching the Tribunal in time.
The applicant has coms when only a féu.mohtﬁs remains in
his rétirementfand He has taken.the ground uhich is totally

extranuous to the merit of this case. What plea a'party

takes in anothér cass cannot be by.itself considered as a

- reasonable grudnd for not approaching in the time jimited

prescribed undér law.fer redrgss'of his grievance.

\ ' ' -
5., The law of limitation as applicable in the service
matter has been clsarly laid douwn in the cass of $.5. Rathor
Vs. State of Madhya Pradesh (AIR 1980° SC 10) as uell as
in the case of State of Punjab Vs. Gurudev Singh (1951 (4)

00,905.
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scc‘1).k In the case of 5.5, Rathore, the'applicaﬁt has
t§ come agaiﬁst an erder uithin'one year, In the case of
‘applicant, h;s appesal uithheldiné his crossing of EB was
decided ?,1.&7. The applicant!did not pursue the mé@ter
.ény further éor he came to the court. The Némorié% to the
Presidenf faé specifically laid down in Section 2D of'tge
Administraiive Trgbunals Act; 1985 as well asAin the case
9? 8.5; Réthore, the observaticns of the Hon'bls Suprems
Court also ta.the effect that any memerial to ﬁhe'Presideﬁt
uiil not add %o the periéd ﬁf limitation, Im the presant
,céss, the Ngmorial to the Presidenf has also besn preferred
by the applicant after more than 2 ysars in March, 1989,
The present épplicafion has bsen filed in October, 1989,
ThUS,.thé application has bean fileé beyond ?he period of
limitation, -fhe applicent haSISiACB.rétirGa also sometiﬁes
: e

in 1980, Moain/the case of State of Punjab Vs, Gurudev
!Singh the Hdn;ble Suprems Court held that even iﬁ sefviqe

-matters the party should came within limitation,

Be Howsver, the case has alsc bsen considered on

merit. The respdndents have also filed the personal file

1

of the'applicaht. For the\crossing of EB it is necessary,
as per argum:n#s of the learned coursel for the applicaﬁt,
. that there sh&gld be Satisfaéotry récord of service., The
£8 of the applicant was due to be crossed in August, 1982,
He has been juggad as a persen oﬁ‘avarage ability in the

year 1982_and he has been commented upon that he has not
b
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submitted any bill for ma jor work and enly confined

i

-himsslf to minor work. In the next year his performance

was only avsrage, In 1984~-85 he was cpm&antad not fit

for promotion és an average officer,'.Far ﬁhe period f rom -
144485 to 31;3.36 he has supervised of the work and the
applicant uwas noi fouﬁd sééisfaetory. In the Qear 1987,
he has qun comment ed upon that he is an averags A;sistant
Engineer to just manages without serious problems. Thus,

méstly he has not been in any oﬁ%hsse‘years judged to be

a good officer but only an officer of averags working who

apprise to avoid serious work.

7.. As per recommendations of the 3rd Pay Cﬁmmission
as well as instructicns ﬁn the subject laid doun'that the
EB should be érogsed when the appiicant is capable of
pulling his Qﬁighﬂ, In the casé éf the applicant, his
sarvice recbfd do;s not shou that he ‘was discﬁarged his
duties quite Saﬁisfactcrily.‘ Thus, it canAot be.said

that thae crossing of EB after the age of 50 ysars was not

considered as per rfulss by the respondents. In fact, the

.applicaht did not qualify for the same,

8. - Invieu of the above facts, there is nocase to ‘

with the impugned order:
interfere fand the application is, therefore, dsveoid of

merit and is dismissed as barred by time, \

In the circumstances, parties to bear their own coste
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' : - ( 3.P. SHARMA )
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