
/
-i

In the central Administrative TriDunal
principal Bench: New Delhi

1. OA No.2041/89

Shri Y.M. Thakur

C.S.I.R. & Others

2. OA No.2021/89

Shri S.K. Rahamtullah

C.S.I.R. & Others

Coram;-

Date of decision: 13.01.199^.
...Applicant

Versus

...Respondents

...Applicant

Versus

.„.Respondents

The Hon'ble Mr. Justice Ram Pal Singh Vloe-Ohalrman(J)
The Hon'ble Mr. I.K. Rasgotra, Member(A)

For the applicants

For the respondents

Shri K.K. Rai, Counsel.

Shri V.K. Rao, Counsel.

Judgement(Oral) _
(Hon'ble Mr.Justice Ram Pal Singh, Vice-Chairman( ))

The judgement in this O.A. No.2041/89 shall also

govern the' disposal of OA No.2021/89. The applicants
in both the cases were subjected to a departmental enquiry

under the provisions of Rule-14 of the CCS (CCA) Rules.

An Enquiry Officer was appointed and he submitted his

report to the disciplinary authority. The disciplinary

authority imposed a punishment of removal from service.

On being aggrieved by this order of the disciplinary

authority the applicants preferred an appeal to the

appellate authority, who set aside the order of removal

from service and reduced it to minor penalty of withholding

of two increments in their present scale of pay for

a period of two years without cumulative effect. This

penalty on applicant Shri Rahamtullah was imposed till

his retirement from service. Both the applicants were

aggrieved by the orders of the appellate authority and

they have challenged this order before us in these
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' brfglhal Applieatlonsi,, ftied, uifder, .Section ,,19 of the
AdminiVtratlve Tribunals,Act,; 188,5. counsel

fbr the •applicants Shri;, K,.K,; Rai , drew,, our attention

/ : to ;the ^records ,ol^-.t 111®^ contended
. that: the. Engutry Officer when, he. subinltted his report

to the diSGlslJnary. authority, the disciplina.p authority
: did. jiot: agree with."some of the

OffioGr and procccdod to Impose the penalty,. His contention
^ Is ..that., :tHis.: iisteR .: ..of . the . disciplinary .authority was

.: ;eontrary vtj.r :.law and ^also vrcontrary. principles
of natural: .ijustlce- heioause. the. reoonjme^d^tions which
irere in favour..-of the ,applicants ,were, being deffere^

'• to by "the diBOiFMnary authority and, hence it was incumbent
- '̂upon ithe ^disciplinary authority tq issue ^ show cause

- Hloti^^ to the applicants-and also...aff9r? them an oppor-
Hutfity df ^beirig =heard.. The- learned- .counsel, for:, the respon-

7 - 'dents'̂ oouia. not show us from., the-.records as t̂o whether
• the disciplinary authority. .• issued any sucl} notice or
' -not. •fhe only doucment on which he h.^s draw,..oiir attention

was the Wlumenous -desertion ot: show cause ..notice. We
place our reliance on the jrl-nclples laid ,^own ^ th\
Apex court in the case of Harain Misra vs. State of
orissa (1969 (3) SLR SC 657) wherein it has been observed
by the Apex Court:-

••NOW if the Conservator "of Forests IntWuded taking
" ; ' the'charges on which he wis acquitted ihto fccount.

'' it was necessary that theIttentio'n of the appellant
' " •' ought to' have been ' drawn to this^fact ^knd his

"" " ' explanation, "if any: called foif.' Tils does not
" " ' appear to have" been done. othell words, the

' 'conservator'of'porestsused'against hita^^the charges
' of which he' was adquitied wittoit'warning him.
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"that he was going to use . them. This is against

all principles of fair play, and natural justice.

If^- the' Conservator' of the Forests wanted to use •

them, he should have apprised ;him of his own

attitude and given him an adequate opportunity.

Since that opportunity • was not; given, the order

of the Conservator of Forests modified by the

State Government cannot ' be upheld. We accordingly

set aside the order and remit the case to the

Conservator of Forests for dealing with it in

accordance with law."(Emphasis supplied)

2. The contention of ' the:; learned counsel for the
fr*

respondents is that this point wa'sv not raised by the

applicants in the memorandum of appeal they filed before

the appellate authority. This contention of the, learned

counsel for the respondents deserves put right rejection.

The point of law is not raised before the appellate

authority, it is still Incumbent upon the appellate

authority go examine the case -closely and find out as

to whether the principles of natural justice were followed

or not by the disciplinary authority.

3.. , . We are, therefore, of the • view that the appellate

authority has . not applied its mind to this aspect of

the matter. We, therefore, quash the order of the appellate

authority; and remit the case to the appellate authority

for passing an order according to law. However, in the

interest of justice we also allow the applicants to

file within a period of 15 days from the communication

of this, order a fresh memorandum of appeal, raising

therein all ,these grounds which he has not raised in

the,, memorandum of appeal, which strongly have roots

^ in the principles of natural justice. The appellate
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authority on receipt of these grounds of appeal shall

proceed tp decide the appeal in accordance with law,

after affording an opportunity to the applicants for

being heard within a period of three months from the

date of filing of said appeal. These O.As thus stand

finally disposed of, with no order as to costs.

4. We make it clear that the if the applicants are

still aggrieved by the orders of the appellate authority

all these grounds which they have taken in these O.As

shall remain open to them. We make it further clear

that the orders of the disciplinary authority shall

remain in abeyance till the appeal is finally disposed

of.
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