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Central Administrative Tribunal
Pr incipal Bench,New Delhi,

0A-1998/89

New Delhi. this the 28th Day of April, 1994,

Honthle Mr, B.N, Dhoundlyul, Mamber(A)
Hon'ble Ms. Lakshml Swaminathan, Memb ar {(J)

Shri Pritam Singh,. :
Permanent WYay Inspector Gr, I,’
Nerthern Railuay,:

Jagarati Uorkshag

Jagarati(Haryana), Applicant

(By advocate Sh, 8,5, Mainse)

Ver sus
1 Uniegn of India, _
through the General Manager,
Northern Railway,
Baroda House,
New Delhi,
2, The Chief Administratlve
Of ficer (Constn, ),
Nerthern Railway,
Kashmeri Gats, ,
Delhi, - Regpondents

(By advecate Sh, 0.N. Moolri)

ORDER(DRAL) ' -

delivered by Hon'ble Mr, B,N, Dhoundiyal,Member(A)

This 0,A, has been filed by S5h, Pritam
5ingh challanging.tﬁe order dated 22,1,1986 passed
by the ChieF>Engineer(Eonstruction) reverting him
from the post of Assiétant Engineer GroﬁppB te the
poet of Permanent Uay Inspector Grade-B, hile
vorking as PUI Grade-l, the aoplicant appeéred for
tﬁe selaction for the post of Assistant Enginser
Group-B, He was declared successful in the written
test and the vivae-voce, Provisional panel was
daclared on 3.1.1984; He was placed at serial No.QS.
on the panel. He took over charge as Assistant

Engineer {Construction) with sffect from 31,8,1984,
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An adver se entry was communicated to him for the
period 198384, He submitted his representat ion
against. the adverse entry oen 27, 12,1985, Ultimately,

his representation against the zdverse entry uas

rejected on 17,6.1986., Houever, tha impugned order

. of reversion was passed on 22.1,1986.i, @) 2ven while

his representation against the adverse entry was still
under censideratien, He has prayed for the direction-
te the_fespohdents'to restore his original position

, A

as Assistant Engineer from the date on which he was

rever ted with all.consequential ﬁenefits.

Heard ﬁhe learned counsel for ths parties,
The laarnéd counsel for the respondents has:paised a
preliminary objection regarding iimitati&n. The
impugned ofder'ﬁas péssed on. 22,1, 1986 uhiis the
applicatisn was registered on 26,9,1989 i,e, after
three yeéfs. We have given a serious consideration

to this question, The applicant had been continuously

‘on the aick leave from 27,2,1985 to 27,7.1989, At

the instance of the respendents, he was examined by

. 'a reiluay docter on 6.8, 1986 yhe found him suffering

from Gsté'Arﬁhritis and hypsrtens?mn. He sdbmitted

his rapresentéfiﬁﬁ on 7,5,1986 and in normal course,ﬁgi_
should Have haan filed this appiication'by 6.,11.,1987,
Thase.averménts have not been spécifioally denied in

the counter subject to what we havs Gbserved'hereinaftefb
Theso L. preliminary‘mbjection of limitation is :!itéi
taking into éébount the illness and absence Ffom.duty,

The learned counsel for the respondents argued that

there were adsquate reasons for reversion of the

] . the
applicant as mentioned in [, counter, Sh, Pritam Singh

is the son of Sh, Bhag Singh who is working as Contracter

in Ludhiana Division, Sh. Pritam Singh gage more
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attention te ths work of R,0,8, which was being handled
by his father., He also remained on the sick list and
even ADMG/LDHsi '« issusd him Fit £o report to his head-
cuar ter but he did not do so, A note to thié effect uaé

recorded by the E;E;éConst.) who epineds QSh Pritam Singh

does not appear to be fit to work as AEN, He should be

rever ted to the post of PUl snd transferred Fartherst
auay from LDH/JUC in the interest of public service,

Fur ther 41501p11nary action may also be: ‘taken ater he

resumes¥, Uhile endorsing this recemmendation, the Chisf

Engineer (Construction) stated that®the behaviour of

- 8h, Pritam Singh and his performance demands an Qﬁ@m@larQ

action, His case is, therefore, recommended for reversion

to Class-III!, Orders of reversion vers passed uwith the

approval of Genaral Manager

per sons g
It is uell settled that the/aFrlclatlng in re-

gular./ governmenm s@rvice are also entltled to nrotection

of Article 311(2) in:thé same manner as permanent govern-

ment servants, If the Government takes action against

" them by lnfllctlng ohe oF the punlshments i,e, d1°mlssal/
removal gr reduct;on in : pank, Clearly, this is 2 cass

~ uhere an,oFFicer“}uly selected for 75% pnmmotional post

of Asstt, Enginesr through a uritten examination'and
viva-voce has been raeverted uwithout affording him any
epportdnity to defend himsgelf, It has bean observed

by the Hon'ble Supreme Court in the case of P,L, Dhingra
Oa. U.0.1I, (AIR 1958 SC 35);-

"Reductlan ‘in rank 11keulse may be by uay of
punishment, or it may he an innocuous thlng.
If a governmant servant has a right to a
particular rank, then the very raduction from
"that rank will eoperate as penalty, for he will
then loose the emoluments and privileges of

" that rank if, however, he has no right to the ..

narticular rank, his reduction from an oF°1c1at1ng

higher rank to his substantive lower rank will
not ordinarily be a BYARisHment, But the mere
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fact that the servant has no title to the post
or the rank and the government has, by contract, -
express or implied or under ths rules, the right
to reduce him to a leuer post, does not mean that
an order of r eduction of a servant to a lower post
or rank cannot in any circumstances be a punishment,
The.real test for determining whether the reduction
in such cases is or is not by way of punishement,
is to find eut if the order for the reduction
. also vieits the servant with any penal conescuences,
Thus if the order entails or provides for the
forfeiture of his pay or allowances or the lges
af his senierity in his substantive rank or the
stoppage or pestpanement of his futerenschances
of premetion, then that circumstance may indicate
that although in form the government had puroerted
to exercise its right te terminate the emnloyment
or to reduce the government servant to a louer
rank under the terms of the centract of employment
or under the rules, in truth and reality the
govarnment had terminated the employment as and
by way of penalty, The use cf the sxpression
“terminate™ or Mischarge" is not conclusive,
® ~ Inspite of the use of such innocuous expressions,
the court has to apply ths two tests mentioned
above, namaly (1) ‘whether” the servant had 2 right
to the post or the rank, or {(2) whesther he has been
visited with evil conseguences of the kind here
in befora referred ta, If the case satisfise 8ithar
of the tun tests then it must be hled that the
servant ‘has been punished and the: terminatien
of his service must bes taken as a dismissgal or
removal from service eor the reversion to his
substantive rank must be ragarded as a raduction
in' rank, and if the requirement of the rules and
Articles 311, which give protaction to govsrnment
_ servants, have not been compled with, the termination
of the service or the reduction in rank must bhs
held to be wrongful and in violation of the
constitutional right of the servant", l
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It is clear in this case that Eﬁ% raversion order
uas'oasséd on allsgations of prolonged'ébsenca, intefegt |
P © in the work handled by his Father and obher specific |
. events . Xxwag the respondent s seamed %o havaitaken |
a short cut by péssing a barred order of reversion without
giving any opparfunity what'soever to the of ficer ciarifying
his position, ue, thérefofe,'hclﬂ that thelimpugned

order of reversion dated 22.1,1986 cannot be sustained, It

is hereby set zside and nuashed,
| £
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On the guestion oF limitatien sven though uws

havs over~rtuled the prellmlnary ob3ect10n rai sed by
the learned counsel for-the respandents and haue
'accepted explanatlon af the appl icant that he has
suf fering freom @sto Arthrltls and Hypertengien, the -
fact remains.’ that filing of this O, A.isdigl 3yad y .
-The applicant himgelf adm}ts that he has been on sick
leave from 21,L.1985 to 27,7,1889, To balance_the
equ1tles, we dirsct the respondents to pay him arrears
aﬁisihg out Ehe-diffaranca between the pay of Public
Way Inspector and the Asstt, Engineer w,e.f. 28,7,1980
- i.e‘ the date oh‘uhicﬁ he resumed his duty, For all
poms
other PUr po se8, the alelcant will be deemad to uorkb{

as Agstt, Englneer as if no order of reversion was

Bvsr issued,

" Ue make it élaar that it will be open to the
‘Taspondents te take any degartmantal action Qnder the

rulas as they deem fit,

No cests,

Aud = SUSN NN é n N
(LAKSHMI SUANMINATHAN) (B.N, DHOUNDIYAL)

MEMBER{J) msmaen(A)
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