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IN THE CENTRAL ADMINISTRATIVE TRIBUNr\L
PRINSIPAL B=NCH, NEW DELHI.

1990/ 89, OA 1991/89
1992/ 89 & 0‘\ 1993/ 89

.1941[ 89

‘-’;-_;,}:»Shri Shiv Prakash Tyag1 & O'chers

Cehtral Building Research

- Institute (CBRI) & Council of
" Scientific & Industnal

‘Research (CSIR)

;(?x/)f?tf

o “;Shri Ashw:.ni Kumar Mlshra & Others

0A 1989780

s,

o C’.B.R.I'.“& Another

(3)

. COB.R.I.& Amthﬁr
: -- | >.1 M‘ ‘.

| GuBR.I. & Another

oA 1991/89

Shri Mam Chand Aggarwal

__;._;...B.a 1. _ Amther-

0A 19%0/89
Shri Om Prakash & Others

VS. ‘

Shn P.ame sh Chand

Vs,

r\egn,mos. oA 1941/85,. A 1989/85 Dete of decisions 22k 1991,

. éppl icc*nts -

« sRespondents

~«Applicants

JRespondents’

. App;icants
. : ;Pxe sipcé née nts
| mespotents
"o .Appl icant s

" +uRe Spdﬁdgnts‘




A3 Twe " >
FERAT I

b THE;HON ,"BLE MR BoKe. KAHIHF_\_ -ivxc& cmmwm
THE HON'BLE MS. USHA SAVABA, ADMINISTRATIVE Msmam e
© ﬁhetner’PePOIters1of;10cal:papers may be allowed B
ito see the judgment? HAA '
To be referred to the Reportérs or. not?7°4

(°f the Bench deli"e“d by Hon'ble M, ‘PuKe Kerthe,
Vice Chairman(J) ., e R

dra;tsmen tracersi compounder -LDC. carpenter.’helper or
peons.; They are claiming regularisation in their reSpective f

posts and regular pay scales." They have also called in

G I

queStion; he practice of invitzng quotations/tenders and
4'7'appointing on contract basis those who quote the lowest

) 1‘*\

'fVit is prOposed to d;spose them of in a common Judgment."
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2, There are 17 applicants in OA 1941/89; 3 in

et e e e b

'Y 1989/89, 5 in OA' 1990/89 ‘ahd’ 1 each in oA 1991,

1992 and 1993/1989. The applicants in OA 1941/89 belong ',5

"?5to the above mentioneJ‘c“tcgories. The applicants 1"

oA 1989/89 belong to thevcategorvlof JU"i°I Lﬁb°rat°’y V¥A‘

. _‘;’-Avsszlstant/‘l'racer.‘_f"_Applicant= in OA.19%/89 belong to

:”fthe category of helper/peon. Apylicant in OA 199L/89 o ,,_./

l;:b91°n95 to the category of Ccrpenter. Applicant in

"*'?éw;7grhe period of se;vice rendered by'them in the CERI has. been

_imentioned 1n these applicationso Broadly Speaklng;‘the’

cposztion is a‘,

"045 NO; o _i ? Pl EAD g Remarks
'l941/89 : {i?éb;iééa o S With breaks R
| 4_@1990/893; 41983-1988 R S i

 Env1ronment and Economy apart from Spﬁce Plannlng, Machinek,“'
tofFoundatlon, Corxosxon of Materlals, Strengthenlng of =oJ~.f"”w

\f\Damaged Structures, Fire & Environmental considezation of |
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‘; Buxldlngs Nith reference to Fertillser Industr:es..
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ReSponden+ No l is also instrumental in setting up

ArChltecture and Phy51cal Plannlng includlng Plannlng

” ”;%eprQant»Noklfale?rendersjoverseas*servicps. It undertakes}

Ty

proaects for purpose='of constructzon etc. In the year 1987

itself'“the.reSpondent No l had undertaken 40 consultancy and

l
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sponsored piojects and it earned a profit of k. 150 1akhs.
In Bhutan, the constructron technique evolved by respondent

No.l. was successfully adopted through Royal Insurance e

e

burldings was undertaken and respondent No.l made profits of{

15% of the total cost in that project.

-,A.' ﬁw"“ The applrcants have stated that the nature ‘of

lwork performed by the workers including the applicants has "

'been as employees/servants. To carry on its actrvrties

frespondent No 1 requires the services ofwemployees as .

fDraftsman Clerk Helpers, Peons, Carpenters Tracers,

dLab. Asstts., Technicians. Masons Electriciansy Mechanrcs,l

PR AR S S 4T e g - ‘. v
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Drivers etc. because there is a regular building

construction activity undercaken by respondent No.l. -

et T E fiatd ERTRE

-5.", - None of the applicants can be termed as .

e o P Oy
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1ndependent contractor as is evident from the nature of

- .,p»e,

D

VL e

qyserVLCe render9d by them and other attendant c1rcumstances.‘

plicants act under the direct control and supervrsion
SR e wrth Q;«

g

e,
S e e

1work.' None o‘ them is 1ike an independent contractor who'

»‘imay be entirely independent of any control or 1nterference

':or who may merely undertake to produce 3 specrfied result

e

'employing hls own means to produce that result. To a

Draftsman or tracer, the entire materral'rs provrded by

.....

The applicants and other srmrlarly

"
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- S reSpondent No l.

;o . - _‘ s employed persons are required to attend at the place of

Corporation, Bhutan.‘ The construction work of large number of‘
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",,nork of respondent No 1 at Roorkee 1egular1y at the | _?.

;;gepecified tlme or duty hours between 8 45 AM to 5 30PM

The attendance record is }],f.7

- epplrcants is'not restricted’to any specified type even C

'"though this may be mentionedvin.the so—called work award

assigned from trme to time.iﬂ_;
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‘v'n_by the'superror-officials.' Thetierks o

: “.doeument. They are required to do all such work as may be e

Accordrng to the reSpondents, the applicants werevé

engaged on contractual basis to do the Spec1fied job/work .f?f;

Nhich had arlsen due to the project(s) undertaken &ﬂ by the ;~'
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; ' Ol , the
‘ respondent No.1 which are not ¥ part of [régular

NS - - . . . .
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functlonsof the respondent No l but are’ sponsored

'f«projects and funded by the outside agencies._ The

vﬂ,hehelployees of the zespondents. j-;;

:fRather they are?;n f‘du on contract basis to ‘do the f?ffff””T‘
,speolfled work and are pald on the ba51s of amount of

'i*work done. Por gettlng the sa1d work done the )

ft,responden_gNo.l'invite :the tenders.

7§Most of the

japplxcants submztted thelr tenders puxsuant to the sa1d

AENIT and on that ba51s, the applicantswere awarded the - )
M?work which had arlsen from “time to time. The particular_:"
:“famount of work in a particular duration qs awarded to .
.ftf;;:“ appl;cants, who after completing “the! work, submit

\y?wtheir bzlls a8 contractor 3nd’ are paid according to

"Lthe said bills. Ihe-appitoants_LIE. thUS’not employees of

Vhatlonship of employer

4the questlon :

269?$~“9t3; i}{ﬂif‘

Tf“$;7ff“7: The respondents have further stated that there 1s f
f:no 1eletionship of master and serv:nt between the partles.
| CB&I recruxts enployees on 1egu1ar basis agalnst the

'tsanctioned,strength ;dependzng”onnthe“xequ1xement of the

‘:;jstaff for such actiyities. Apart from these actzvetles on‘ |
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.gregular basis the CBRI also undertakes Sponsored o

,;fprojects for doing research in speclfied flelds .as

li”TnSponsored by the outsrde agencres. If and ahen re5pondent

'_and

;lighAccozdinglyg on theibasis of these estimates, the sanctlon' “

‘{l;l;is grven to carrybut the work on contract as. per the

l;;requirements of. 'he project(s).n If the work is given to

e e 25g;a person on con"¥a¢t¢”stzn the 1nstant case, it is only

acti :’it of cmu. Smce the project is of

xm anqéntire work requrrement. generally tenders are

issued_and:on the basis of euotatlons received the work

is awarded. Once the project comes to its end and/or o
4;.3}gillggreeu1rement of Nork is accompllshed by the contractor. the

g DTl g;'ﬁcontraCt ceases to exlst.: As and when there is aga1n<

v \,."(‘.

-ygeneed of getting some specifled work/Job in that project

eéfand/or other pruject done the work may be assigned to the R

i -_.:\ R ‘- 3 [N e
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same o f-i'?"?’"?’ °°““a<°§f- a.g'éiﬁ‘!wish' is to last ff.orptih'-f*"
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e

7“w~of the Projects after the expirY °f cheir perIOd Of

-: 9 - . -
iuﬁwfperiod of that contract. This s exactly ‘the P°$it1°“ t ' ;
‘::of applicants who were given the Work ' on contract against ]

:: sponsored projects which is outsrde the main/regular

d
)1
o
:‘
?
i
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?wiJOnk29.9 1989;'the Tribunal d’ an‘interim
g;order directing the reSpondents to maintain status guo aspi

| regards the continuance of' the applicants 1n their ﬁ#"

.....

':{reSpective posta.X'On 16 ll 1989, after hearing:hotg;".'

*‘Parties, the Tribunal’modified}the interim orders‘t“btheﬁﬁsfii
fgeffect that the reSpondents shall consrdsr BPPOintlng the:'

’ ﬁapp1icants in any of the ongoing prOjéCtS as 2. f1r5t
;Preference to any other persons 1nc1dding their 3001°r5-.:L

| 'They were also restrained from retaining any juniors in anyii'

njlengagement. The learned_counsel for the‘applicant ihad

o "‘:‘ a "
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. ?Tribunal observed that this waS afp°i“t Wh1°h had to be

;':hoonsidered along with the maingapplication at the trme of

i é;‘l? 'Mfi The applicants filed MP 2839/89 praying for1 :

-»'appointment of a?commission for the purpose of . VlSitlng

P #:pporkee.and examining the records of CBRi, recording

:'t?he.{,-fst'-at‘e‘_mentsz

i = = - = j ) v e
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"-"'t’:'officlals of CBRI to ascertain all the relevant factS

':twrth reference to their m:.t:.al date of engagement/

e -'f-?"a ppo intment 7

By ‘order dated 12.10 1990, the rribunalff'

.expzessed the.oplnlon that this was not°33f1t °as° iniﬂij?éfl

wh:.ch the Tribunal should 1ssue a Commissxon. as the o .

o J.ssues razsedr_sin 'the ma:.n application cou].d be d:.sposed

"”of on the bas;s of the pleadlngs of both the parties"

It was also observed that the appointment of such a

ated 5% .12 .1988 in Nnt Petltlon (Clvil)
No's631/88 in Kamlesh- ‘Kapoor and Others. Vs, .
Unlonj'gf India; . .1990 (12) ATC 757' 1993(.13)

ATC:

Cases relled lfé on. bv *—he EEE&".‘QED.L& | SN

:““1988(3) SLJ 175- JT 1991(3) 525; 1989(2)SLJ -
- 658(CAT); 1900(12) ATC  625; - 1990( 13) ATC '142;
S . JT _1990(.3) SC 374; 1986(4) SLJ 917(CAT).
Tk Lnedvgd b ST ';l_;ﬂ,g<,;;l987(2) SLJ 394(C"\T)
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‘ be retained'for work in connection with ‘the ongoing“
) pmjects have been retained by CBRI and that the '

?Vfapplicants who have not been retained w111 be givenT'

f?o;employment;dependlng on, the anilability of work"

- 11 -

reSpondents stated such of those epplicants who couid,-

.;:flearned counsel for the applicants S“bmitted 9hat ‘the work |

o is of a: perennial nature and thh the completion of some

prejects other projects are taken on hand by CBRI.V___

'.1;. ff The learned counsel of the applicants heavily
: xelied upon the folloaing older passed by the Supreme_%;" 5
oourt on 5.12 1988 in. Kamlesh Kapoor and Others Vs.,

Union of Indla & Others

ﬂe have heard the petzuion. The petltloners
'U,~are ‘working ‘as casual workers“in National
- Scientific Documentation Centre which is - .
- a unit of CSIR_.for.a .number: of - years.‘ Their
complaint 'is that their services have mot .
- been regularised even though they have put in
. sufficiently long number of years of service.
- Having regard to the facts and circumstances: N |
Coof Ahis case-we, issue a:-direction to Indian - - -
Nat:.onal :cientific Documentation'f'c;entre and

scheme as’regul:
posts held byt S
LT prepared -within: oneiye : g
% is prepared ‘and the question of . absorption isl ;
- ‘settled, the services of the casual workers 3
2. . -ghall not be términated and they: shall be paid -§
i with effect . from 1.12,1988 the minimum sialary

- 'payable to a: ‘Tegulaz’ ‘employee in .a comparable

- “'post on monthly’ 'basis subject to the condition . §
“ . ‘that the petitioners wgrk for t?; ,same. gumber .

. 'of days as:regular:employees. The question .
”‘mwhethzi a wrlg can. b:plsgued to G3IR is however |
. left open., .The: petltlon is disposed of

"‘f'accorch.nglw,"i

un_ié.:;h xP As agaiHSt the above the 1earned counsel for




YO _,e_dings are that
esearch Scholars —~ -
,fferent Institutions.
employment and

»nstitute :set up.:b St_,_-_ute‘ *s intended
Y. on -‘--reksearchn coatinuou&’wa 1o .

rojects by the Wo:ld Health
: _ he. Indian Council of Medical
Research and”othe .:'fgoverment semi-goverrunent
bodiess  It-is. approprdste:that the Scheme
should be -evolved: by the: ‘Institute in coordinatio
\-;;th :the. Health”mi” ry and- tne Indian Council.

uilt. \p«-'to meet the general requirements of
‘ ch: is:quite .possible that certain . .
projects wolld-require: ~specialised hands and on
such occasions:a; special. team could be -set ugbn -
casual basis: by drawing: the .competent hands from
stitutions fox. aperiod but to keep
of -research if ‘a team of
he 1t wp, it.would be. convenzenrt
""JInst tute sfor ;purposes of discipline.
arid control -as @160 :for : efficiency. 'l'he Heolr.n

updating re: evant ‘medical. information and
-knowledge , .apart: :frém builkding up a scientific
-tone:snd-temper fori.general-circulstion, W,
commend -thatithe Institute initiates serious
e : #action in this:regard without delay:and we sugge
- B o o ‘that the Mimstry of Health and the ‘Indian Counc
BoorTiod e iwd wrhisn wion of o-of-Meédicals Reselarch collaborate with the S
Institute to work -out the samev,




3, ) Fursuant to our observations the M;nlstry of
.+ :Health appears: to have takén some.action ana particulars
Telating thereto have been’ placed before us. On that -
. ... .. occasion we indicated that those who have put in 15 years
Piens whR o Lvg¥ research  works $hould ‘immédiately: be regularised and a
- core cadre - could be built upes The Health Min1stry has no
'rg“,ndection 40 a .core .cadre .of - .researchers bein? created. -
The Indian Couneil of Medical Re'search”( (*ICMRY for short)
s actually the organisation set up for the ¥ seazch
purposes; 1 as¢we%gathe he~Union of India’;nzthe

10 3ve ‘the ‘ade quate techn cal
; hie“view that 1§+ appropriate - - } ,
v~f;coordxnation’is%madA nd”the Health-Ministry, ‘ICMR and‘theﬁ,
... Institutes where research;is.carried on-tie up their - E
-+ - operstions more-useful work can:.be doné and simultancously
* - the reseéarchers vould hsve ‘batter. terms of employment. S
ALl the Institutes whe search is carried on- may not
‘be” at the:-'national-‘capital, " what is necessary is . the =~ |
@V gimall monitoring un;t which would.: finalise SRE
esesrch ‘projectsiwell in advence and receive" ;
ojects from ‘organisations llke Nbrld v
isat"n or other bod;es.

' - iNo: consmderatlon ‘has been given as’ to why I
the drugmanufacturers :in~India. who have engaged themselves .
n:a very:lucrative trade.should alsofparticipate in .
reséarch programmés, uuallty of work in research institutes
‘specialised:in their fields-is bound to be bettexr than
resesarch carried:on. b{ the manufacturers themselves,
‘A ;schemé: could; be evo lved: ‘by-which established drug- S
- manufacturersscould. be’ ‘reguired to participate in such -
LCprogrammes by - supportlng particular research projects
whichthe ‘monitoring.kody ‘could allot. . Continuing
:iresearch not only keeps :up_ the level of knowledge but also
" helps.:the :enhancement ‘of efficiency of treatment of .
diseases ‘@nd-inkhe’ matter of;proving rellef to the
patients. ¥ e »

f*_Van atémamani"seriously presses before us
‘ ésearchers should have some scheme where withln
16T three years‘thev could - as in other Government
service”‘ f

$ 1988 i d ,.'ntention of creating ,
adre offthe Type ML, Venketaramanilargues
#ct.p e‘f'ct-wxs search helps to generate :

' research organisatlon.“ Ly ;

. ?guar ntees aresprovided and’ security of - - :
- $ervice.is availshle, the flow of inspiration from within "55 !

.2~ perhaps slows. down.: ‘Wei-had; ‘therefore, thought that those
= .who-had-put=in= long period- of research work shouldonly .~

o .- be provzded security ‘s¢. that-in' the later part of their.»:'
ﬂﬂ:lserv1ce life, they may not be put to. lnconvenlence. o

6. "z e “have. nio ebjection to core cadre belng built
.7:énd if .the<Heéalth Ministry:i§ of the view that there should
' he a core cadre, perhaps, it can quickly be set up and such

of ‘the researchers who have put in a more or less .. :

continued period of work eould be brought dnto the- cadre :

at the first instance on regular basis, The Committee: o
- which the Union of :India hes perhaps to set up may. look Y
--inte this matter thorou ghly and give shape to the idea we ;

ihave conveyed by our ju gment. a Lo




7. - The Patel Chest Instltute seems to ‘be moTe
or less a. permanent ‘feature and researchers therein
L be continued against the: rogrammes aveilable.
.The funding of course has to ‘ultimately done by the
;- Health Mlnzstrz and the manner. of .funding may be
o , . ‘determmined by t, The researchers who have worked
it g, i the All India Institute of Medical Sciences should
AR TRV pe “continued “upon -availability of its ‘programmes but
L those who' ‘have put-in longer: periods may be absorbed -
: 9§ acancieS. ﬂe~are'lvare ‘of the: stand taken:

urifor absorption.*

recei con rehen51ve response from he“Union IR
ot Government ‘inthe Health Minlstry so”that we would have

- TP "ghe iopportunity of ‘examining the comprehen51ve scheme
... end then make 'gfinal'order. -l S e

| a particular unlt is an 1ndustry shall have to be
determined 1n the light of the tests laid down by the
Suprene Court 1n Bangalore Water Supply Sewerage Vs.

- A Ragappa 1978(2) SCC 213 . Slnce there are dszerent

be treated as in-. service .




categories and classes of employees 1n the CSIR as also

£

1n a constituent unit, it was further observed that the

regulariSation of their Services on completion of 240 days

= —J

of service, for granting them pay scales on par Nlth »

s
e

\

regular employees and for restrainlng the reSpondents

" 3

frcm termlnatlng their services. Though they have

J\

ferred to the protectlon under +he Industrial

= f:'

Disputes Act 1947 in the grounds set out in the

applicatlons, no relief has been sought in terms of the

‘xe

sard enactment. They have also alleged violat1on of

‘
! L

t1c es l4 and 16 of the Constltution. Ih our

inion, for the purpose of dlSpOSing of the present

applicatlons

cuestlon whether or nct the c. B.B I. is an '1ndustry'

“f‘lx v

and the applicants are 'workmen' w1th1n the meaning

of the Industrral DlSputes Act 1947. ﬂe are

princlpally concerned w1th the constltutlonal mandate

FiL
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".enshrined in Articles 14 and 16 of the Constitution
- and its alleged 1nfrection by the reSpondents in the

- instantscase.,',eli“

The ex sting;practice cannot be said to belfair and just.

. There 1s an element of discrimrnation in the matter of

\ ' aL. 5“ ‘:‘, bk VL_ 3. :, i ,-,_'g_,; ,:.\ D ,:.-, -t}i .w k.‘_ B

‘ tservice betwuen ‘the applicents anquegular employees and
i ‘ .‘»-’.‘} AEI e B :‘,'g peI‘P ec;a‘ted V ol

'?this has been‘[ for 'some years by now.} He cannot also

ﬁ'?\'v

\ responden s may not be quite

_{ew appropriate to the factual situation before us. The_'

researchers of the ICLR w1th Nhlch that case dealt

Lo v 2
PARY IO ] ) i

e e such as  those before Us- The aPPllcants are comparable
T%;“;b to the category of supporting staff in a research

e establishment dealrng wrth ongoing projects They have
S ﬁmiff*tf“ ST e e Qe SR .

RO

withcannot be treated on par wath the low paid enployees,;

i
l
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by now gained adequate experience in the tasks asslgned

< g : : A

; to them. As & model employer, the‘CBRlsis bound to make

" a realistic appraisal of their requxrements of such

2 -

] supporting staff to_assist in the conduct of their .

) directions
; R S S TRl B T T : -;:f v-v.ﬁ.‘ T i
(i)‘ . We hold that the practice of inv1ting quotations/"
tenders from eligible persons and abﬁointing those who quote
"3.ibff
on casual or contractual baSis vith the 6BRI for more than
240 days 1n a year Nlth a View to theirvabcorption as
I A S LU PN P SR NS R N
regular employees in the reSpective posts held by them., For [i¥
Areckoning the pexiod of 440 days the breaks in between,

S R shoulo be ignored. xhe seheme sh il be prepared Wlthin a

<4 N : . N
- __‘, r.‘x._..,,. S -1.‘_ . it R

period of six months@izom the date of communication of this

ew . ¢ .L r
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,(111) 7ﬂf' %hlle preparlng the scheme, the reSpondents B

4gshalliduly take rnto_account the qualiflcatxors and

R experience ofthe apm 1cnts andthosesimllarly

“;l7551tuated. The reSpondents shoubd glve them relaxat;on 1nfvig

Whage to the extent of the. period of Service already put in?ﬂ“

t by them in casual or contractual basls. Iheymshould_also

relax the qual:.ﬁcationsﬁexperience, if necessary, L

eatzng them as formlng a separate block for the purpos
of regularisatlon. )
'l'(iv) Ur‘til the scheme is so prepared and the- questxon
of absorption is settled the applicants shoald be_
- -accomnodated/adgusted in any of the on901ng projects
- ' also &~
: undertaken by the reSpondents. They shall[be paxd Nlth

rmmedlate effect the mlnlmum salary payable to a regular

employee 1n a comparable post on monthly basis. -

(vl _3fl The reSpondents are restralned from engagrngA

persons w1.:

;>.overlooklng f___,preferent:;.al clalms of the applicants

| and those 51m11ar1y ltuated for d01ng srmilar type a
of nork tlll they are regularlsed 1n accordance Nlth‘the'

~scheme. The 1nter1m orders already pa sed are accord1ngly

;made;abSolute.~ O—

s e A B

sser length of Service or fresh recruits v::@
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Let & copy of this order be placed in ali‘ the

) "~ &ix case files,’

" .There will-bs no ozder a5 %o costs.

L Sl

 (USHA SAVRRARR=a:- 90 . (F.K, KARTH~
- MEMBER (A) o - © ) VICE CHAIRMAN

L ;




