IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI.

Regn.No. 0A-1978/89 Date of decision: 31,7,1992

All India Customs esee Applicants

Preventive Sarvice '
Federation through - o ~
the General Secy,, ‘

and .Andther, nan °

Versus

Union of India through .... Respondents
Secy.s Miny, of Finance

|

| & Another

| | , - na |

| - For the Applicants " eees lMi-ss Chandan Ramamurthi,

| ~ ‘ - Counssl with Shri M, K,

| Ramamurthi, or,~ Counsel
For the Respondents «e.s Shri M,L. Verma, Counsel

CORAM: | | {
The Hon'ble Mr.P.K. Kartha, Vice Chairman(J) -

The Hon'ble Mr.B.N. Dhoundiyal, Administrative Member

1. Whether Reporters of local papers may Be allowed
| to see the Judgment? (7,
- P .
2. To be referred to the Reporters or not?Y@é~
‘ JUDGMENT

- (of the Bench delivered by Hon'ble T
- Shri P.K. Kartha, Vice Chairman(J))

This application has been filad 5y'the A1l India
Cu stoms Preventive.Seruice Fedefation and the All_rndia
Customs Appraising Officers Federation., They have prayed
for thé following relief st=
(i) To direct the res_pond(e'nts to revise the
present overtime rates and allow 1% times
hourly average pay for every' hour of overtime

performed during the day by the officers
. X _
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(ii)

(iii)

(iv)

b

representad by the apblicants and allow
tuice the hourly average pay for esvery

hour of overtime performed during night

axt ending 8,00 p,m, £0 6.00 a,mes

to dirgct them not to iﬁpose any ceiiing

dn the'oyertime garned by the officers
represented by the applicants;

to direct them to prescribe minimum duration
of overtime work extending in continuation
of day's work; and

to direct them to pay arrears together with
interest at the rate of 18'per cent of the
overtime sarned by the membérs of the
applicant Associations’ and calculated on the
basis of 14 times hourly average rate of
their pay on the basis of their pay-scales

as revised from time to time since 1,1.973.

2. We have gone through the records of the case

carefully and have. heard the learned counsel for both

the parties,

The Firsﬁ applicant represents the

Preventive Officers and Superintendents of Customs

(Preventive)

in the six major Customs Houses at Bémbay,

Madras, Calcutta, Goa, Cochin and Vizag, There are

nearly 2,000 officers belonging to this Service, The
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second applicant .represents Appraisers (Promotees)

Group féf, and Examiners Group 'C' working in various
Customs Collectorateé. The Federation consists of about
550 members, The oysrtime psrforhed by these officers
first one 7 ,
is of two types.-The:/is known as the Government Overtime
which is paid_to the staff when they are posted for anti-
smuggling work like patroling of the sea coagts, kéeping
watch on various in £he docks and also patroiiingyon the
high seas, The sscond category of bv;;tima is.calléd

Merchant Overtime (MOT) which-is peculiar-to Ehd Customs

Service, This overtime is baid'to the staff when they
are posted for various import/export johs at thegrequést.
'of'the importers/exporters, The applicants haQe st at ed
that posting of officers at the renuest of the Trade helps
the Governmant in recovery OF_rQVeHue and at the same time
the,ove;time is paid by thE'Mgrchant. The Governmeﬁt does
not have to spend any . amount for payment of MCT, On the
contrary, the Government,takes-aﬁay a major cHunk of the
Dvertiﬁe fee paid by .the Trade and pays a vary small
fraction to the officers, MOT received by the Government
. _ \ oL
from the Trade is much more thap what k¥ is paid to the
employee officers,
3. The appiicants have stated that thaey ave entitled

to =arn Merchant overtime.fess under the Customs Act, 1952

and they have been earning the same since very long tims,

O~ : d
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4, The grievance of the applicants is that the
_ouértim; allowance paid to the officers in the Cuétoms
Department is\incredibly low, According to them, the
overtime rates have not been revised since 1968, They
‘have élaimed that the Government should revise the

\

overtime rates and theyréhould be paid 1% times rates
O~ . - )
of hourly paymgsx for normal duty hours, Apart from
this, they have also called in question the imposition
of a ceiling on the overtime earnings uptb 50 per cent
Qf the emoluments,
5,  The applicants have stated that the Government
had ' Tevised the overtime faes payable by Trade in 1976
but it did not revise the rates of overtime allouwance
to be‘paid to the staff, They havé_submittad that non-
~revision éF overtime rates for so_mahy“f yeafs has
resulted in an anomaly and uide disp%rity in ﬁhe earhin@
_of overtime fees by the Government and what is being
ngd £o.its staff, They have pointed out that in some
other esﬁablishments, overtime is paid at much higher
ratas,

G- The respondents have stated in their counter-

affidavit that the Fourth Pay Commission has recommend ed

abolition of the scheme of overtime allouwance, and that a

new concept to partially replace the overtime allowance

was under consideration of the Government, They have
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also contended thafﬂabolition of the ceiliné on overtime
earning, would cause dapmage to the hesalth of the officers
and hence, compensatory leave could be granted to them;
As reggrds Mer chant overtime; the respondents have argued
tHat it is collected by the Government for reﬁdering the
services of the Customs after the oFFiée hours and that
it is a collection by the Government, Qhereas overtime
allouance is a payment by the Government,
-7.-' ‘The aéplican£s have relied upon fhe office

dated 4,10,1989 &
Nam@ﬁandﬁméissued by the Department of Personnel & Training
regarding the night duty allowance and thelorders issued
‘on 4,12,1989 by the Collectorate.of Customs, Calcutta
on the subject, Dﬁring the-hearinglof the case, our
attention has also been drawn £o the office memorandum
issued by the Department of Personnei'&‘Training oﬁ
19.3.1991 and the Circulaf'issued by tﬁe Ministry of
Finance (Department of Revenue) on 15,1, 1992 on the
subject of éayment of overtime allowance. The lgarned
counsel %orithe respondent s has relied upon the office
~memoTapndum dated 13,11,1986 issued by the Department of
Parsonnel & Training, wherein it has bsen stated that the
Government have accepted the recommendations Coﬁtained in
para, 26,11 of Chapter 26_05 the Repcrt’of the Fourth
Pay Comfmission regarding the discontinuance of the scheme
of grant of overtime allouance to Central Government

&./

employees.

anoo6o.’




8. The learned counsel for the applicant relied

upon the’judgeméntvof the Supreme Court in Indian

Oxygen Ltd, Vs, their Workmen, A.I.R. 1969 S.C. 306,

In that;Case, the\Supreme Court has'uphela-the décision“
of the Industrial Tribunal to fix the rate fér overtime
work at 1 % times the ﬁrdinary rate of wages,

9, Ué have given careful cohsideration to the
contentions of both sides, In our opinibh; after the

Fourth Pay Commission has recommended discontinuance of

the scheme of grant of overtims allowance to Central

Government employses and its acbeptance by the Government;

~ . !

the grant of overtims allowance would be in the nature of

a concession, It is clear from the 0,M, dated 19,3,1931
that the Government have fixed revised rates of overtime
allowance in respect of office staff, staff car drivers
and operative SﬁaFF. Cohsequent upon thé issuelof‘the
said U;M. dat ed 19.3.1991, the Miniétry of Finance
(Dabartmant of Revenue) have issued their circular letter
- 15,1.,1692 régarding paymént of overtime allowyance to
officers and staff w,e,f. 1.12.1990 émployea on Customs

work, The rates of overtime allowance are the same as
. in the 0.M, dated 19,3,1991 pettaining to the operative
staff, .H@uever, a celling has been imposed on overtime

allouance to the extent of 1/3 of the monthly hours. The

Qz_
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overtime work, if any, in excess of the above ceiling,
would have to be done by the officers and the staff

‘'without payment of overtime allowance, In our opinion,

the fixation of a ceiling on overtime alloyance in respect
of the operative staff, cannot be said to be arbitraryA
or unreasonable, There had been a ceiling on the overtime

earnings even und er the‘earlier instructions contained in
the Ministry of Finance letter dat ed 23.2.1958. The
cailing was to the extsnt of % of a month's emoluments,
relaxable to tuwo-thirds of aimonth's emoluments in certain
cases, The fixation of the fates of ovértime allowance
and the ceiliﬁg ihposed thereon, also find justification

in the overall context of the Fihancial-poliby of the

Government, which is to curtail the expenditure and to
minimise inflation., At apy rate, what should be the

rate of overtime and whether any ceiling should be imposed
on it, are questions of policy on which it would not be

aphroﬁriéte for a Court or Tribunal to intaffe;s unless
there is any arbitrariness or discrimination involved in
the operation of the scheme, UWe have already oBserved
that thefe is no_érbitrarineés or unreasonableness in the
revision of tHe overtime rates by the Government. The

new ratas will apply uniformaliy to all the staff,depending
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on the emoluments drawn by them and the rate of overtime

allowance fixed for each category,
19, In the light of the foregoing discussion, we are
of the opinion that the applicants are not entitled to the
reliefs sought by them, The application is, thereforas,
dismissed, There will be no order as to costs,

g.w, N T e m3

1.7
(8.N. Dhoundiyal) =9 (P.K. Kartha)
Administrative Member Vice-~Chairman{Judl, )




