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l. whether Heporters of local papers :
- may be allowed to see the Judgement? Zr%-'

2, To be réferred to the Reporter or not? X
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Union of hdia & Ors. eoss | Respondents.

Shri Arun Sharma and .
shri P.P, Khurana +sse  Advocates for the Respondents.

CORAM: ton'ble Mr. P.C. Jain, Member (A).
| JUDGEMENT.
The appllcant, whc was worklng as bqperlntendaqt

B/R I under the Garrison Engineer (Projects), Meerut Cantt.,

tive Trlbanals Act, 1985, assalled his transfer from Meerut
to Mhow v1de order dated 10.4.1989 (Annexure A=2), The
applicant's case is that his transfer is not in accordance

~

1
1
l
|
1
has, in tnls apallcctlon under Section 19 of the Admlilstra-
|
with the,gﬁidelines en‘the‘subject‘of transfers issued on }
30,12, 83 aﬁd modified on 13.3 .1987 (Annexure A-8), His 1
~ fepresentaﬁioﬁs in this matter have either been rejected
or not entertained. He has also pleaded that the order Gf’ ]
transfer i$ mala-fide, arbitfary and flouts-all norms of ‘ﬂ
natural justice, good conscience, equity and fair play and 1
‘that he has been transférred with a view to cause mere
harassmentito him.
2. . “The respon@gnts'.case, in brief, is that vide
letﬁe; datéd 25.3.1989 from Engineers' Branch, HQ Central
Command, Lucknow Cantt., two persons in the grade of
Superinteﬁ@ent B/R I were to be accommodated in Meerut
‘ﬁnvreturn from tenure stations and accordingly, vide CAE,
i»Meérut Cantt. order dated Llé4. .*,89 (Annexure A=l), the
applicant;.whose station seniority was 17.8.83 and had

the longest stay, was ordered to be transferred. They have

denied that the transfer is in violaticn of the guidelines
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laid doqufor the purpose. Allegatiénslcf harassmeﬁt;,
malafidea.arbitfariness, etc. have also been refuted,

3. : I have‘perused the doéumenls on record and

have alsq heard the learned counsel for the partwes.

4. | 1In his application, the applicant has stated

that the;contention of the respondents that the applicant

is the longest stayee in Meerut Cantt. in his gradé is not
admittedq He has, however, not fufnished any other
informatlon t0~£he contrary; -On the grounds of malafide,-A
he has not given any particulars whatscever nor has he made
any persen a party by hame; it has‘just been mentioned

that hisgtransfer is malafide. ThlS plea is, thefeforé,

not éustainable. The plea of arbltrarlness is also not
tenable in view of the fact that he has not been able to
‘contraolct that he is the longest stayee_in Meerut, The
qdestion_gf arbitrariness, therefore, does not arise. Nothing

has been shcwn to substantiate his contention about

viclation of tﬁe‘principlés of natural'justice,-fair play

or equity.

5. ~ The applicant has stated ‘that he is prepared

to move from Meerut, but as .per the guidelines, he should
\

be bésted ‘to oné of the three stations of his choice, which
he indicéted in’hls';epresentgtion dated 30.4.1989. . The o
reépondenié havé stated in thelr reply that transfers are |
not made as per choice of the individual; but as per the
necessitﬁ and exigencies of service. TheTre was a:require—
ment at-Mhow'at the time. the applicant's transfer order

was issued and that he had beccme surplus ét Meerut in

view of the orders oflthe competent authority to accommodate
others on'repaﬁriation‘from tenure stations. The Department
had, thereIOLe, no other alterndtlve except to employ him

at the bﬂst suited oldce for him and where a vacancy ex1sts
1rlespect1ve of the fzct that there may be vacancies at cther
places.

6. -Tv Iﬁ his.repieéentations,Athe aéplicant emphas ised '

the inccnvenience and the family prcblems which would arise

,(1L¢¢:
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due to hiS:transfer from Meerut. The problems mentioned

by him are common in the case of most of the Government
servants and these cannot be a ground for interference
through a process of judiciai review in the right of the
emplcyer to deploy his human resources in the best interest
of edninis{ration. ‘It is not in dlspute that the applicant
is subJect to all-India transfer liability and has been

in Meerut for more than siX years.

7. - :The learned eouneel for the aeplieant cited the
judgements in the following three cases in support of his
case: - | |

(1) B. Varadha Rao' Vs, atate of Karnataka.
and Others (AJR 1986 3.¢. 1955),

 (2) Charanjit Lal Vs. Union of India and

Others (1987) 3 %dmlnlstratlve Tribunals
Cases '311).

(3) K.K, Jindal Vs. General Manager, Northern
Railway (ATR 1986 (1) CAT 304).

8; ' 'These judgements do not‘help the apalicant

in the facts and . .circumstances of the case, In the case
of Charanjit Lal (euora), the transfer of the petltloner
therein was held not to have been made in' public interest

as it was done in order to accommodate another employee

from another station and w1thout correctly calculeting the
. 5 .
pericd of stay of tne petltloner. There were certain other

'factors pecullor to that case. The judgement in the case of

Ks K. anual (supru) Cd%e up for con51deratlon before a
Full Bench‘of the Central Administrative Tribunal in the
case of Kamlesh Trivedi Vs. Indian Council of Agricultural
Research and snother (Full Bench Judgements (CAT) - 1986-1989 =
p: 80), whérein the fdllowing observations, inter-alia, were
made: - :
| "l7h It would thus be seen that any transfer
‘made 1in v1olatlon of transfer policy by itself
‘would not be a ground for quashing the order of
transfer for, as observed by the Supreme Court
' in Varadha Rao's case, instructions embody ing
~ " the transfer policy are more in the nature of

‘guidelines to the officers who are vested with

Q_(‘M
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the power to order transfers in the exigencies
}4 of administration than vesting any immunity from
transfer in the Government servants or a right
in the public servant. In fact, transfer policy
enunciated by the:Government or other authorities
‘often allows a large amount of discretion in
the officer in whom the authority to transfer is !
?eétedﬁ\ However, as any transfer has to be made
in public interest and in the -exigencies of
administration, if a complaint is made, that
: it is not ordered bona fide or is actuated- by
@ala fides or is made arbitrarily or in colourable
éxercise of power, such a complaint is open to
scrutiny. The fact that the transfer is ordered
P - in dengation of the transfer policy would impose -
an obligation cn the Tribunal to find out if it -
was necessitated in the exigencies of adninistra-
tion., -If it is found that it is against the
general policy of transfer, it may lend scme prima
facie basis to the allegation that it is an
arbitrary order. But merely becaﬁ§e the order
is not in conformity with the transfer policy,
it cannot be quashed for the competent authority
is generally vested with the discretion to order

|
|
|
|
|
|

‘transfer in the exigencies c¢f servicé and in

“public interest. Hence ‘the obligation to show
that it is made malas fide cor in colourable
, éxercise of power still lies upon the applicant.

. ' ?Jhile the burden of prcof lies on the applicant, '
ihe‘onuS'may shift from time to time and ultimately |
it is for the Tribunal to determine whether the
éllegation'of the abplicant that the orderiof‘ 1

,{ransfer is arbitrary, mala fide or made in
colourable exercise of power is established

and, therefore, deserves to be quashed. If that

is established, the order can certainly be - 4
quashed. That does not mean that before making

?n order of transfer, an enquiry should be
conducted in accordance with the principles of
natural justice .into the allegations, if any, made
against the officer sought to be transferred. ®

9. In B.- Varadha Rao's case.(supra), the main point
involved was whether an order of transfer of a Govermment
servant made by an authority other than the Government itself,

‘was appealéble before the Government under Rule 19 of the

Qe
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KarnatakafCivil Services (ClBSSification, Control and
Appeal) Rules, 1957. In that case also, it was held that
the ameDlStTdthG 1nsvr4ctlons do not vest any imnunity -
from transfer in the uovernment secvants, and no Government
se:vant can claim to remain in a partlcular place or in a
particular post unless, of‘cdurse, his appointment itself
is to & specified, non=transferable post.,

10. Récently, in the case of Gujara{ Electriﬁify Board
and Another Vs. Atmaram Sungomal Poshani ( Judgement Today

1989 (3) SC 20), the Supreme Court held that transfer from

one place to another is nacassary in public interest and

efflcwency in public adnlnlstratlon, and ‘whenever a public
servant 1s:transferred, ‘he must comply with the order, but

if there be any»genuiﬂe difficulty in pféceeoing on transfer,
it is open to him to make repreoentatlon to the competent
autnorlty for stay, modlflcatlon or cancellation of the
transfer order.' If it does not happen, the concerned

public servant must carry out the order of transfer. In

anbther case of Union of India Vs. H.N. Kirtania ( Judgement

Today 1989 (3) SC 131), the Supreme Court held that transfer

of a publib servant made on administrative'ground 0T in
public 1nueresb Shoulﬂ not be interfered with unless there
are strong and oreSSLng grounda renderlng the transfer
order 1llegal on the ground of violation of statutory rules
oT on grouns of mala-fldes.

11, In: the case before me, there are no statutory

rules and,‘as such, the question of violation of such rules

does not arise. The administrative instructions / guidelines

do not confe* any legal right which can ‘be enforced through

a court of - law. There is no substance in the allegations

of mala=fide or arbitrariness, nor is there anything to

suggest even indirectly that the applicant has been transferred

as a measure of punishment,
12, - In view of the apove alscu551on, the application

is devoid of any merit and is accordingly dismissed. Partiess

Q.e .
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_ to‘bear thelr owin cost;. (P.C. Jain)”\ﬁv&fxo
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