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IN SHB CENTJLi Tia::3L.N^
r-i'!i:;:c:^r'/i, bbm:h

O.A. :^b. 1937/8 9

Nev/-'eihij ditGCi the 3i^ May, i994,

Hon'bli^ Mr^B.N. Dhoundiyals Msmbrri.O

Hop.'ble Mrs.Lakshmi Swamin ^thaT, M(j)

Sh, Subh ash ? ethi,
resident of 180, Hakikat Nagar,
SGTB Maq ar, b'o Ihi- 9

/""Vjp i2.c a* i •

(By .rdvor^ate Sh,. S.S, Rana )

MLtsus

1 ^ U,P ^S,C . t h ro uqh th e Sa c y ,,
UP3C; 2elhi;

2. Govt.of India,^^ptt.o-f rersonnei
and Trailing through ths Sec^
^3partnont of irersonnel and iraininoj
rfe w 39Ihi.

3 e Govt. of Indi a, f'Unistry of Surface and
Tr a n sp 0 rt, hh v.; 3g 1 hi th ro ug h the
Secretary, Mini, stry of Sarfaca Transport.
Transport 3hav.'cin, Sansai "arg, Nav-/3elhi.

{By /tlvocate Sh , V^K. Mehta > ' '

GRD3 ;-U0.lrtL)

(Hen* ble Sh.3 dho-in riiy al, MetnUr 4^0)

spon nt^

The issue.- raised in thisC,.-u is \';hather the

b&n5 fi t-- Qf ' inc-emsnts:'arn:^In an ^xcadr9

•po sx 0arr^^ing" identic al rj ay~"sc ale is avail ..ble i«/

•-0 t-.-- apjliCLant a-i r--'r his appoin+Tient in tho c adr'-' poet.

Initially appointed as L3C in the Ministry of Huriace and
TransPt'̂ 'f^ applicant \:as a,j[j^oint:od as stGnoqraph'.'r

b asi s
ct on an hoc/and -/v^rk^a nearly six years.



•V

V-

--r-

-2-

On 16,7.1986^ he was appointed as UQC= in tte same scale

of Rs 330-560 on long term basis. On such appointment

his pay was fixed at the minimuni of the scale

but aft^ r c o n si ds ri ng .hi s re p re sent atio n an o rds r

xefijdng his pay at fis i3 20/- as on 1,12.1936 was passed
/

on 22,1.1937. In ./^rilj 198 9, the applicant vjas

transferred to UpSC; and his last pay certificate shows

his basic pay at Hs 1350/-P • Ho-/i^v3r,- UP3C; granted

him provisional pay of Rs 1200 only. His pay v-'as r^fix^d

@ Fls 1350/- vide order dated 17,5.88^ I-fe drev.' hi5-next
^ •

increment on .1.12. i9B8^^J(is pay vjas raised to I3o0/-•
On i4»8,39j the impugned order reducinghis salary

Rs
frGm/1380 to & 1290'was passed. His representation .

was rejected by the Under Secretary, ?J?SC vide order

dated 15»9.89.

2. • The applicant has prayed that the impugned

orcfer dated 15,9.8 9 and 14^8.198 9 be quashs'd and the

basic pay drawn by him i.e.ris 1380/~F.M« be prolscted ^
beTte re spondants/iestr^ired.fiom making any recovery for

an-yane9edi over payment. On 26.9.39, this Tribu'nal

passed an inte rim 'orde r re strai nin g the .re sponde n t s

from effecting any recovery from the .applicant on,

£10 count o f' p ast "p.ayme nt s ... ".Thi s o rcfe r co nU nues till

date , " •

in the counter filed by the respondents, the

main avernments are these. The applicant was transferred

to UPSC; from Ministry of Surface Transport against select

list of Vacancies of U.»D*G,^4 .^t the time of his transfer

he was officiating as U.O^G^^rior to his promotion as

LF.D.C^-. he had v/orked as Stenographer Gra'de-Dj in an
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ex-Cadre post and earned five incremsnts in that grade.

On his reversion from ex-cadre post, his pay in the

grade of UIX:; i.vas erranously fixed by the Ministr/ of •

Surface and transport after taking into the con sicfe ration,

pay drawn by hiiu in the e x-.c ^re .po st of Steno-grade-D'

Clarification v;as soughfromMinistiy of Personnel

end

arxi Training/ the pay of the applic ant v,-as correc-tsd vdth

reference -to his pay in the grade of WC. which is cadie

post of cs$3 from which he was, promo ted as UDG. •

4. f^ard the learned co'jnsel for both the parties.

Ld.counsel for the responderts ha.^dra-;vn our attention to

the excision No.3 uncfer FR 22{C.) ^Mch is reproduced below^-

"Vith the. amendment tD provision to FR 22 vide
, Motification No.li25)-E ail{.A>/64 dated 30.ii.65,

benefit of service rendered in an ex-cadie post/
counting for irx.rements in Qaire post on an
iG.entical scale is no longer admissible except to
thej extent the condition laid down therein are
fulfillea, A question has been raised whether the
benefit of fixation of pay in ex-cad.re post udth
refere^nce to his pay drawn in ex-Cadi:e post uncfer
ER 22iC;) still continues to. be avoil able . It is
clarified that after the amendn^nt of FR 22 as
referred --co above, the orders have income absolute '

-and it is not permissible -bo fix p.y in a Cadre
post on the basis of pay in an ex-Ga^.re post."

~ SIt is clear fiom the aforssaid ctecislon that the appllcanj/
™rt,U5ly granted inpr^mentsdram by him in ex-cslre post

as Stano. Grade . Ld .counsel -for the ^plicant
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has contended that in terms of Ministry of Law dated 8.8.62

'•Once fixation was done by compe-tent authority"

in exercise of tte discretion vested in it under

FR 27 that authority v;as not compe te nt unde r the law
to reduce initial pay originally xi-.>;ad even when
such pay was based on some data v-vhich subsequently
turned to the incorrect,'"

\

As/against this, learned counsel for the responc^nts cited ,

th e c ase of Shri R • Ve rm a V/ s U 01 ALR 1^0 SQ 146

wherein it was held that Mmihi'strative orefers can be revie^pd

vdth retrospective effect to correct the mistakes.

5, In the facts arri circumstances of the case,

hold that even though the benefit of the increment in ex-

cadre, p.ost v«as not available to the applicant in terms of

decision No .3 F.R. 22(C;), referred to above', it ivould cause

•grate hardship, if after the delay of more than 2 years,

revoceries are made for payment received by him from

1936 onwards. Îf'i.fe , therefore, hold that in the interest of

justice, any excess payment made to him should be treated

as personal pay. Vte note that he has already been promoted

to a higher post. The impugned order dated 14.8.89

staod'.modified to that extent, lib recovery shall be made for

any excess payment that applicant may have received so far.

Interim orc^r dated 26,9.8.9 made absolute, .

There will be no order as to costs.

CL ak shmi 3v;ami n a tKan) i B . N- Dhb undi y al)
Jvfember (Judicial) ' Mem.beriA)

sk


