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JUDRDGMENT
Hon'ble Shri J. P. Sharma, Member (J) :-

The applicant who was working as Deputy Chief Electrical

Engineer, South Eastern Railway, has assailed the order of

-his compulsory retirement dated 22.5.1989 pas-sed on behalf of

the President in exerc i/se of the powers conferred by Rule
2046 (h) of the Indian Railway Establishment Gode (REC for
short) vol., II. The applicant filed an appeal-which has also
been disposed of vide-order dated 27.9.1989,

2. ‘The applican°t has prayed for the grant of the following

reliefs ;-

(a) To quash the order dated 22.6.1989 served upon the
applicant on 13.7.1989.

(b) A direction to the Lespondents to reinstate the
applicant to the post of Dy. ghief Electrical

Engineer (Survey) with all bsck benefits, salary
and perks,

(c) an injunction to the I'espondents from giving effect

to the impugned order dated 22,6.1989 in any manner

. .
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3. The respomdents filed their reply contesting the above
application stating that the order of compulsory retirement

has been passed: in accordance with the provisions of Rule

" 2046 (h) of the IREC Vol.II, The allegations about malafides

in the issue of order are denied. The case of the applican';

was reviewed by duly constituted committee and in the light

of the recommendations of the said committee and after perusing
the en‘tiﬁe record of service of the applicant, the competént
authority camé to the conclusion that it was in the public
inter‘est to retire the gpplicant from servicé prematurely and
that authority passed orders accordingly. In the said review,
the entire record of the service of the abplicant was taken
into account. Thus, it is stated that the applic‘_ation be

dismissed.

4, We have heard the learned counsel for the parties at
length ana perused the record as well as the departmental
records showing the proceedings of the review committee and the
personal file of the applicant containing the .CES of the
applicant and the report earned by him annually thr oughOuf

his career, on the basis of his performance and work.
C

.5. The learned counsel for the spplicant argued that the
applicant was promoted to the junior adninistrative grade w.e.f,
January, 1980 and was posted as Deputy Chief Electrical |
Engineer (Planning) in the headquarters office on 25.2. 1l983

The gpplicant was transferred tc;uLIL\Torthern Rallway and JOlﬂed as
Senior Divisionagl Electrical Eng lrwzer at Moradabad where he

worked from March, 1981 to January, 1985. 1In January, 19385
b4 9

the gpplicant was transferred from.Morad abad to Jodhpur md

~thereafter from Jodhpur to Luc Know and then to Firozepur within

a span of three months. He was illegally and unauthor J.sedly
kept under suspension from 13.1.1986 to 13.9.12986.
Tuoviodedcl

H owe ver,

. the suspension order
‘ was r~eﬁﬂ/e-we~a’- vide order dated 25.9,1986.
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The adverse remarks were communic ated to the applicant informing

him that his management has not been satisfactofy and he was
hasty in taking decisions, These remarks were communicated in
March, 198 and 1984, It is the case of the appiic ant that no
other adverse remarks were communicated to him.' QOn fhe oth/'er
hand, the spplicant was found fit in all respects for holdmg
higher post and was Fecommended for attending the course for m“
sén'ror administrative grade from ‘12.6.1989 t0 7.7.1989, It is
further alleged that the applicant has been wrong ly W

a chargesneet dated 29.6.1989 for Cer'taln irregularities alleged

to have been committed in the year 1985, It is in this context

.that the learned counsel ai?gued that the respordents with a

v:Lew to ¢ ircumPent the regular procedure provided under the
C.V.S. (C.u.A.?Rules,\l965 and under the Rallway Rules)passed
an order ante dating the Sameto 22.6.,1989 purporting to be’
under Rule 2046I(h) of IREC Vol.IT. The learned counsel for the
applicant also argued that the case oOf the appllCan't was takenu‘)a
by the Federation of Railway Off icers but the management further
got irritated and la;ag passed the impugned order to get rid .of
the gpplicant. It is further aré;ued ‘that the applic ant was
manhgndled at Moradabad by the thlnlon off icials and members and
it was under the m of the Umon off1c1als that the
vmdlctlve action has been taken aga1n5u the gpplicant. The

le atned counSel argued that the order of compulsory retirement

is arbitrary, malafide and perverse.

6. The Hon'ble Su‘preme'Cour‘t in the case of Baikuntha Nath
Das Vs. Ghief Distt. Medical Off icer, Baripada : AIR 1992 <

1020 laid down certain principles in para 32 of the Leported

ong
judgment at page 1031. The sSame ¥& quoted below ;-
&

"32. The followmg prlnc iples emerge from
the above discussion ;-

(i) An order of compulsory retirement is not
a punishment. It implies no stlgma nor any
suggestlon of misbehaviour,
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(11) The omder has to be passed by the

Gover mment on forming the opinion that it

is in the public interest to retire a

gover ment servant compulsorily. The

order is passed on the subjective satisfaction
of the Govermment,

(iii) Primciples of natural justice have no
place in the context of an order of compulsory
.retirement. This does not mean that judicial -
scrut iny is excluded altogether, While the

High Court or this Gourt would not examine

-the matter as an appellate Court, they may
interfere if they are satisfied that the order is
p assed (a) mala fide, or (b) that it is based on.
no evidence, or {c) that it is arbitrery in the
sense that no reasonable person would form the
requisite gpinion on the given material in

short; if it is found to be a perverse order,

{(iv) The Govermment (or the Review Committee,
as the case may be) shgall have to consider the
entire record of service before taking a
"decision in the matter = of course attaching
more ilmportance to record to be so considered
would naturally include the entries ia the
confidential records/character rolls, both
favourable and adverse. If a goverment
servant is promoted to a higher post notwith-
standing the adverse remarks, such remarks
~ lose their sting, more so, if the promotion is
based upon merit (selection) and not upon
seniority. - '

(v) An order of compulsory retirement is

not lizble to be quashed by a Court merely

on the showing that while passing it unc anmun-
ic ated adverse remarks were also taken into
consideration. That circumstance by itself ‘
cannot be a basis for imterference.

' Inteference is permissible only on the
" .grounds mentioned in (iii) above. This object
nas been discussed in paras 29 to 31 above.®

-~

7o In another"case.of Post -and Te legraph Board & Ors. vs.

C. Se Ne Murthy ¢ AR 1992 & 1368, the Ej'lon"ble. Supreme Court
referring ‘to the above quoted judgment v;f: Baikuntha Nath Das cam
observed that where there was material which shOwed,"that the v
effi‘cienc-y of the employee was slackening in the last two years
of the period under review, the conclusion of the aepékg‘:’r{}int
that compulsory retirement was warranted cannot be o«l;s_liewéé as
being mala fide, perverse, arbitrary or umreasongble. It was

further held that adverse remarks made against the employee

in relation to the subsequent year would constitute suffichent
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are different from thé*. of the case\- in hand. The learned coumsel
for i:he gpplicant has also referred to the authority reported in
11990 (2) C 328 - C. D. Ailawadi vs. Union of India. Reliarce
has also been placed' on another dec ision of the Tribunal
reported in 1987 AIC (2) 424. 1In view of the decision in the
case. of Baikuntha Nath Das (supra) it is not necessary to
discuss- in detail bﬂ;t;h the above citedli;:,jses though in fact the

Qs
ratio of the Baikuntha Nath Das' case is'also the same, in the

case of G. D. Allawadi (supra). It is' now not open to ':he
aggr ieved party to say that the uncommunicated adverse remarks
canno} be copsidered or that the authorities haa not observed
the ;;rinc iples of natural justice. Thus, on the basis of the
above law, the case of the gpplicant when seen in the right
perspective, it transpires that the »applilc.a_;.nt was retired. on
tﬁe basis of doubtful 'intégrity as well as the certain remarks
recorded in the K:Rs during the last five years. In the remarks
rela"t-;‘ing to fhe period ending 12.1.1986 the reporting officer
has observed that the intﬂgrity of the gpplicant is umder |
investiga;cion. It is also observed that "he is ruthless in
implementing his decision once he makes up his mind. Complaint
ar:.s‘“? against him on account of over-strictness, overjealous
and voc gl about interests of sC/ST rights.® For the remarks
ending 23.1.1985 it is reported that "he annoyed both his
staff and the unions, ie not tactful, not fit for ADRM/DRM. *
The reviewing authority also observed that"he uSed polit lQal
“pull to cancel his transfer and he is pro-SC employee". In the
year .ending March, 1984 it is observed by the accepting officer
that "his management is unsatisfactory® smd he has been
classified as average. - For the year ending February; 1983, | i
the reviewing authorlty c ommunicated that "there have been _'

frequent complam‘ts from unions and hlS staff some of which

involved intigrity aspects also.” The applicant has also been

il

e
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o
adversely commented, by the acc‘epting‘officer for the year
o

ending P}‘iarch', 19 that_there have been complaini.s against
him from Staff Supervisoré and Unions regarqirg favouritism
and harassmemnt. Besides the above facts; the gpplicant has
faced as man}} as eight vigilame inquiries out of-wh ich ovRv_w
regarding irregular purchases of hand signal lamps on h?‘
"single ‘qu_otatio—n bas is a.penalty was imposed on 5.5\\.1988.‘
In another wvigilance inquiry, which was followed by
departméntal action on tﬁe misconduct of gppointment of
casual labours without verifyingy the genuineness of labour.
cards, the penalty wa;c, imposed on 20.1.1988, but it was |
set :5 ide by the Tribunal on an gpplication filed by the
applicant befére it on t:j\tmlical grognds of non~supply of
inquiry officer?s reportnvgith liberty to the\admigistration’/,
to proceed with the Inquiry fram the stage of supplying of
- the inquiry officer's report. In ahno'th_er 'inqui_rvy initiated
against the epplicant, the displeasure has been conveyed after
his compulsofy retirement on 22.6.1989, Th'is material was
before the screening committee on the basis of which the impugnec
order was passed. It has been observed that the off icer is of
douiful int@grity and the high-powered committee endoised
' this view of EDV. In the case of State of U.P. vs. Chandra
| Mohan Nigam : 1977 'SLJ 663, consider ing the provisions of
Rule 16(3) of All India Services (Dleath-cum-;Retirement Benefits)
Rules, 1958, which corresponds to Rule 2046 (h)‘ IREC, the

Hon'’ble Supreme Court observed as follows :-

"We should hasten to add that when the intigtity
of an officer is in question, that will be an
exceptional circumstance fow which orders may

be passed in respect of such a person under

rule 16(3), at any time, if other conditions

of that rule are fulfilled, apart from the choice
of disciplinary action which will also be open to
the Goverment,n : :
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49. The contention of the learned counsel for the ‘applicant
is that powér under rule 2046 (h) of the‘ IREC could be

exerc ised i.n casle where thare are no spec ific acts of misco\nduct
and where there is only room to doubt the mt@.grlty of the
Gover rment servant concer ned. ‘Under rule 2046 (h) IREC,

the Gover mment has absolute power to retire a G'over mment
servant above 50/55 years of age on-grounds,of inefficiercy/
ineffective’ness and/or doubtful int£grity, if the competent
authority after review of service record of the corberned
employee is of the opinion that it is in public interest to
do so, We find, therefore, that the screening commit tee
has l:u:aken the decision to retire the applicant from sel;vice

prematurely is not with regard to any specific act of misconduct

but it was based on review of his entire record of service.

10. The contention of the le'arned counsel for fhe'applican't
is that there were certain collateral faCté vhich have been
considered by the ‘;Sicreening g_ommittee incomimg to a decision,
nemely, the pending disciplinary proceedings agaihsf, the
’appli.Can't end other vigilance inquiries. I'l';' is not so. The
lmpugned order does not refer to any of these facts. When

we‘ :cfut lm.sed the service record of the gpplicant and as
conceded by the learned counsel for the appllcg-n(%m n;k?;h;:r?;lty
of Censure imposed on 5.5.1988 still stands against the
appllcan't and mm;nquu:y which has been completed, ?audJ.Spleasure
of the Pres ident has been comveyed to the appllCaﬂ‘t after

‘his retirement in July, 1989,

1l. The contention of the learned counsel for the applic ant
that the order of compulsory retirement is arbitrary, is‘nét
substantiated from the r’ecord. The respomdents have passed the
order u.nde):; the extant rules without consideringy any misconduct

of the appliCan't)aﬂd’ solely basing their conclusion on the LRs
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as well as thevfacts comcerning the intégrity of the applicant.
[V

_ thai~
The lemrned counsel for the applicant also argued, the order of
[

compulsory retirement is perverse but in the circumstances of the
case it cannot be said that a reasonable conclusion cannot be
drawn to thé same effect as has been reached by the %ﬁcreening

@ ommittee, |

1"

12, The learned counsel, however, argued that the action of the
respondents 1is mala- fide inasmuch as they wanted to doA away with
the services of the applicant without proceeding with regular

dep artment al proceedings and adopting a short circuit .ynder the
Railway rules. This is not so. There are no allegations of

mala fide and only ¢entain collateral facts have been alleged in

support of this cqnteh'tion, vhich is not substantiated.

13. In the light of the above discussion, we find no force in
the present gpplication which is accordingly dismissed as devoid

of merits. Parties to bear their own costs.
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