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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL f
NEW DELHI :

S

, O:A. No. 1907/89 199

DATE OF DECISION _10.6.1994

KAMTA SINGH Petitioner

o .
SHRI H.5. CHARYA Advocate for the Petitioner(s)

o Versus
COMMISSIONER OF POGLICE Respondent
MRS . AUNISH AHLAWAT Advocate for the Respondent(s)
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41? Hbwble Mr. SeRe ADIGE, MEMBER (A)

The Hon’ble Mrs. Lakshm Swaminathan, Msmber (3J)

¢
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* Whether Reporters of local papers may be allowed to see the Judgement ?
"To be referred to the Reporter or not 7 YES ‘
Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal.
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IN THE CENTRAL ADMINISTRATIVZ TRIBUNAL
' PRINCIPAL BENCH

NEW DELHI
%

0.A.No. 1307/89. Date of decision. /0 ¢ .74
HEN'BLE SHRI S.R. ADIGE, MEMBER .{A)
HON'BLE SHRIMATI LAKSHMI éuamxmATHnN, MEMBER (3J)

Shri Kamta Singh,

S /o Shri Ram Nandan Singh,

R/o C/1A, Ghonda Gamri Road,

PS Bhajanpuri,

DEIhiGSSt ceoe Applicant

{By Advocate Shri B,S. Charya)
Versyss

1« The LCommissioner of Police,
Delhi Police, Police Hgrs.,
M3 a0 e BUilding, IP Estate,
New Delhi.

2. The Dy, Commissicner of Police,
(Central Bistrict), ‘
Celhi Police, Police Hars.,

M30 Building, IR Estate,
Neuw Delhio

3. Union of India :
Ministry of Home Affairs,
Government of India,

New Dslhi {through its Secretary}

Respondents
(By Advocats Mrs, Avnish Ahlawat)
0_R D _ER

Z—Hdn'bla Smt. Lakshmi Suaminathén, Member {3)_7.

fhe applicant, who was posted as Sub=Inspector
of Police with tae Respondents has challengéd the
order dated 31.85.1989 prematurely retiring him from
service under Rule 48 of the CCS'(Pension) Rﬁles, 1972 .

and WUhile he was posted at Karol Bagh Police Station
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he was put under suspension ulth effect from 25.4.13986
Qide order dated 29.4.1986 for haﬁing bean arrested in
a crimipal case in which he has been charged under
Sectian 5{2)/47 of the Prevention of Corruption Act
and Section 161 of the Indian Penal Code, The order

stated that during the period of suspension, he will

draw subsistance allowance at the rate équal to the

‘leave salary which he would have draun had he besn on

half pay leave and in accordance with the revision of
the‘subsistancs ailouangg undar F.R, 53; By a subsequent
order dated 16.10.,71986 the subsistance allowance was
increased to SB8% with effect frgm 25.7.1986 which came

to 75% of his pay. While the criminal case was still

pending in the competent court, the Respondents passed

the impugned order dated 31,8,1989 under Rule 48 of the

£CS (Pensioq) Rules, 1972, This order reéds as followss=

% WHEREAS THE Dy. Commissioner of Police,
Central District, Delhi {appropriaté authority)
is of the opinion that it is in the public
~interest tb do sao,
NOW THEREFORE, in exercise of the powers
conferred by Rule 48 of the Central Civil
Services (Pansion) Rules, 1972, the Deputy
Commissioner of Police, Central Bistrict,
Delhi, (appropriate authdrity) hereby retires
Shri Kamta Singh No. 1618/ SI with immediate
effect, he having already completed 30 years
Qualifying service for pensicn on 20,7.1984
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Shri Kamta Singh, Sl.mo.1613-ﬂ shall be
paid a sum equivalent to t he amount of

hls pay plus allewances for a periocd

of three months calculated at the same

rate at which he was drawing them

immediately befcre his retirement, "

2, The applicént has assailed the impugned order
mainly on the Fullauiﬁg grounds namely = -
{
(1) That he has not been paid 3 month's
pay and allowance in lieu of 3 months
notice as required under Rule 48 of the
Central Civil Sarviées (Pensicn) Rules,
1972.
{2) That there is no public interegt invelved
in passing tha impugned order.
(3) That since the applicant was under Suspensien
since 25.4.1986 and the suspensicn crder
‘has not bsen revoked, it is illegal.
3. Accordirg to the applicant, ru}e QB of the

CC5 (Pension) Rules, 1972 has not been complied with

since he has not been paid 3 months pay and allowancss

which are due tc him in lieu of the notice required

\
In para 5(g) of the 0.A. the applicant

ynder the rulss,
has alleged that the pay and allowancespaid te him

Was equal\to 3/4th of the pay and allecwances and ;;

was only the suyspension allowance addausnce-being pald

. ®
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to him on the date of the impugned order. Consequently,
his pay and other bsnefite have also been calculated

indorrectly on the basis of the reduced subsistance

‘allowance instead’df the pay and allowangs for which

he was entitled to under the rules, The lsarned counsel
for the applicant hag drawn our attention tc

- Mﬁte 2; bglou Rule 34 and Rule 54(14)(c) of the CCS
(Pension) Rules and submits that the subsistance

I M
pay and allouwances.

allewance, uhich has been treated as’
is ultra vires the rulesand hence illegal,

4, Ruls 34 refers to the emoluments drawn by a
Government servant during the last 10 months of his
se;uica; Note 2 below this rule states that ié a
Government servant had besn under suspension during

the last 10’mnnths of his service, the period oﬁ
suspension for the last 16 months shall be disrsgarded

in the calculation of the average emoluments and equal
periocd before the 10 months shall be included., Rule
54(14)(c) defines 'pay' for the purposes of family pension
as the2 smoluments specified in Rule 33 or the average
eﬁolumenta referred to im rule 34. The expression ‘nay®
has been defined in F.R.9(21)(a) as the amount drawn

monthly by a Government servant as .,

(i} the pay, othsr than special pay or pay
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granted in visw of his personal qualifications,
which has been sanctisned for a poSt held
by him substantively or in an officiating
capacity, 6r to which he ié entitled by
reason of his position in a cadre; and
xx X%
(iii) any other emoluments which may ﬁe specially
I clasged.gs pay by the President. B
S % No referaence has been made hy the lsarned counsel for
{» the Respondants to any such order passed by the President
classifying any aother emoluments including suspensian
allowance as'pay’. undar F,R.Aé(zﬁ)(a). Rule 33 of the
CCS (Psnsisn) Rules refers to_the expression ‘emoluments’
as the basic pay as defined in F.R. 9(21)(a){i) which
é Government servant was receiving immediately before
his retirement or on the dats of his death., Note 3

below Ruls 33 pfovideé as follous 2=

/ " If a Government servant immediatsly before
his retirement or death while in service

had besn absent from dufty an extraordinary
lsave or had besen under suspension, the

period uwhsreof does not count as service,
the emolumsnts which hg dreu immediately
before procesding on such leave or being

placed under suspsnsion shall bs the
emoluments for the purposes aof this rule.”

el
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5, Having regard to the provision of Rule 33

read with F,R, 9{a){i), thepefore, ths emoluments

'uhiCh a Government servant will be entitled to

rscaive as 'pay'wuill be the emolum:nts he dreuw
immediataly before being placed under suspsnsion,
In this case,'thé lea;ned counsel for the applicant
has statsd that the épplicant uaén@at»given the 3

months pay and allowances as requirted under the rulss

.. 150t anly an amount equivalant tw 3/4th of the pa

and allowances which he was drawing as suspension
allowance, The Respondaents have merely deniad the
avernments made in para 5{g). Howsver, from perusal
of tﬁs impugnred order it is ¢lsar that the applicant
was to be paidna sum equivalant to the amount of his

pay plus allesuances for a purind of 3 months calculated

‘at the game rate which_he_was drawing immediately .

before.hig retirement,"uhich ‘amount will be the subsistance
allaowanca payable to him while under suspension,

e The learned c ounsel Far'the Respondents submittad
at the time of hearing that the Respondents will .now make
good the difference and pay the actualApay and allowances
for 3 months as required under ths rules in order to
validate the impugned order.

7e It is clear from ths above referredto rules that
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the applicant was entitlad to be paid the pay and

allovances for 3 months in lisu of the notice period
as

in accordance with the pay/defined in F.R. 9{21)(a) (i)

read with Rule 33, note 3. Since the Respondents have

merely paid him the pay and allowances calculated at

the same rate of his subsistance allouvance, it is

uyltra vires the rules, Hence, the impugned eorder is

liable to be set aside on this ground,

8. Any subsequent rectification of the aforesaid
o N does not
. payment in lieu of notice parioaécurn the defect. The

provisionsof Rule 48 of the CCS (Pension) Rules are in
pari materia to F.R, 56(j) which empouers the appropriate
authority to compulsory retire a Govaernment servant in

A the public interest by giving him 3 months notice in

writing or 3 months pay and allewances in lieu of such

4 e & notice. In Le.C. Bawa v, V.K, Kapgor /1987 (5) SLR 575_/
® sase the Delhi High Court held that under F.R. 56(j)

it was the duty of the Respondent to give a proper cheque
to the petitioner before or at .the time of passing the
impugned order of compulsory retirement and the defective
cheque having been dishonoured by the bank en presentation
tantamounts to non-payment, The court further held
that "sven the subsequent rectification of the cheque
UE%Z;

could not cure tha defect for the reason that the payment

of 3 months pay and allepwancas is mandated to be made

PR —————— R
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before or éimultaneously Wi th th; passing of the

order of premature compulscory pstirement.™ Sao on this
ground. the impugned order Qaé invalidatsd, In a
simi;ér case of compulsory retirement arising uﬁder

Rule 2046{8) of ths Indian Railway Establishment Code,

7/

. this Tribunal held /[ A, Muthuswamy & Ors. v. DPO/

Southern Railway & Ors. - 1987(1) SLJ 52 & 56) that

the ;mbugned order stands vitiatsd for non-payment

of 3 months salary and allouwances in lisu of notice
similtaneously with the service of the said afder.
In.this'case, the Tribunal rejectad the lzarned
counsel Far.tha Respondents' submission that the
raquiraﬁent for payment has been substantially complied
with as the payment was érranged the next date,

9, lHaving regard to the provisions of Rulas 43

and the judicial observations reférréd ?o above, the
offer of fhe learnad counsel for the Respondents that

3 months' pay and allowances in lieu of the notice

'period will be made good at this stage is rejectad,

The payment of the 3 months pay and allcwances in lisu
of the notice pericd bhas to be made beforg or simule

with the service of the order of compulaory retirvement,
tageously{ In the facts and circumstances of the

case, the impugned order dated 31,8,1589 compulsorily

retiring the applicant from service is invalid and
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consequently quashed and set aside.

10. If is also observed that the applicant has
contended that the sarlier suspension ordér dated
29.&91986 had not been revoked before the impugned
order was passed. This order of 1986 has also not
been challenged in these procsedings., It is also

stated that the criminél procesdingsvagainst the

e
applicant are stated—te~be still pending in the court.

"In the mean time, the applicant would have normally

.retired from Government servics on superannuyation

on 31st Pecember, 1993, Having regard to the facts
of this case, therefore, the applicant shall be

deemed totﬁmécqntinued under suspension till the

date of his superannuation i.e, 31.12.1993, and shall be

paid subsistance allowance according to Rulsg

1. In viey of the aboves ue do not think

that it is necessary to deal with the other ground"’
taken by the applicant against the impugned order
dated 31.8,1989that iﬁ was Hut’in puhliclinterest.
12  In the result, the application is allewed
as directed above. Tharg will be no order as te

costs,

j ,";" -‘ Z! ‘\)/\v—{;/.if-k?’o*ﬁé\'.l/ ) . ’ '% - 5/7!“-
Lakshmi SuaminatﬁﬁﬁT/ - (S.R, Adigé)
Mg mber (J) Member (A)



