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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

O.A. No. 1907/89
wm0.

DATE OF DECISION 1Q»6.1994

KAMI A 3INQH

SHRI o.s. CHARYA Advocate for the Petitioner(s)

Versus
COmiSSIONER, OF POLICE Respondent

WRS» AVNISH AHLAUAT Advocate for the Respondent(s)

ae-aU'WeMr.

Thb Hon'ble Mrs, Lakshmi Suaminathan, Plambsr (3)

• V
•

1. • Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. V/hether it needs to be circulated to other Benches of the TribunaK?

(Lakshmi SuaminatharfX"^ (S,R, Adige)
flember (3) Member. (A)
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IN THE CENTRAL AD RIM IS TRATIUE TRIBUNAL
PRINCIPAL 3£NCH

N£y QCLHI

O.A.No. 1907/89, Date of decision.

HON'BLE SHRI S.R. ADIGE, MEMBER ,(A)

HON'BLE SHRIPIATI LAK3HMI S'ulAPIINA THAN, PIEnBER (3)

Shri Kamta Singh,
3/0 Shri Ram Nandan Singh,
R/o C/IA, Ghonda Gamri Road,
PS Bhajanpuri,
Delhi-53. ,,, Applicant

(By Advocate Shri B,3. Charya)

versus;

1. The CoForaissionar of Police,
Delhi Polics, Police Hqra./
n.3,0. Building, IP Estate,
Neu Delhi,

2» The Dy. Commissinner of Police,
(Central Bistrict),
Delhi Police, Police Hqrs,,
1*130 Building, IP Estatsj,
Neu Delhi®

3, Union of India
Ministry of Home Affairs,
Government of India»
New Delhi (through its SecrBtary)

Res pond en ts

(By Advocate Mrs. Avnish Ahlauat)

0__R_D_£__R

r"Hon'ble Smt* Lakshmi Suarainathan, (Member (3)^7

. . The applicant, uho was posted as Sub-Inspector

of Police uith the Respondents has challenged the

order dated 31.8,1989 prematurely retiring him from

service under Rule 48 of the CCS (Pension) Rules, 1972

Uhxle he u as posted at Karol Bagh Police Station
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he was put under suspension uith effect from 25.4.1986

wide order dated 29.4.1986 for hawing been arrested in

a criminal case in which he has been charged under -

Section 5{2)/47 of the Rrev/ention of Corruption Act

and Section 161 of the Indian Penal Code. The order

stated that during the period of suspension, he will

draw subsistance ailouance at the rate eQual to the

leaue salary which he would have drawn had he bean on

half pay leave and in accordance with the revision of

the subsistance allowance under F,R. 53, By a subsequent

order dated 15.10,1986 the subsis.tance allowance was

ifjcreased to 5Q^ with effect from 25.7,1986 which came

to 75^ of his pay, Uhile the criminal case was still

pending in the competent court, the Respondents passed

the impugned order dated 31.8,1989 under Rule 48 of the

CC3 (Pension) Rules, 1972. This order reads as follows;-

UHEREAS THE Dy, Comtnissioner of Police,

Central^ District, Dalhi {appropriate authority)

is of the opinion that it is in the public

interest to do so,

NQU THEREFORE, in exercise of the power#

conferred by Rule 48 of the Central Civil

Services (Pension) Rules, 1972, the Deputy

Commissioner of Police, Central District,

Delhi, (appropriate authority) hereby retires

Shri Karata Singh No. 1618/D SI with immediate

effect, he having already completed 30 years

qualifying service for pension on 20,1.1984
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Shri Kamta Singh, SI,No,1618-0 shall be

paid a sum equivalent to the amount of

his pay plus allcwances for a period

of three months calculated at the same

rate at uhich he was drawing them

immediately before his retirement, "

2, The applicant has assailed the impugned order

mainly on the follouinQ grounds namely -

I

(1) That be has not been paid 3 month's

pay and allowance in lieu of 3 months

notice as required under Rule 48 of the

Central Civil Services (Pension) ^ulea,

1972.

(2) That there is no public interest involved

in passing the impugned order.

(3) That since the applicant was under suspensisn

since 25.4,1986 and the suspension order

has not baen revoked, it is illegal.

3, According to the applicant, rule 48 of the

CC3 (Pension) fJules, 1972 has not been complied with

since he has not been paid 3 months pay and allowances

uhich, are due to hira in lieu of the notice required

\

under the rules♦ In para 5(g) of the O.A, the applicant

has alleged that the pay and all0wanepaid to him

was equal*to 3/4th of the pay and allowances and it

/tj. •

uas only the suspension alloyance being paid
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to him on the date of tha impugned order. Consequently,

his pay and other benefits haue also been calculated

incorrectly on tha basis of the reduced subsistance

allowance instead of the pay and allouanoe for which

he was entitled to under the rules,. The laarned counsel

for the applicant has drayn our attention tc '
• \

NiSte 2, beiou Rule 34 and Rule 54(14)(c) of the CCS

(Pansion) Rules and submits that the subsistance

* allouance^ uhich has been treated as pay and allouances

is ultra v/irss tha rules and hence illegal,

4» Rule 34 refers to the emoluments drawn by a

Government servant during the last 10 months of his

service. Note 2 below this rule states that if a

Government servant had been under suspension during

the last 10 toonths of his service, the period of

suspension for the last 10 months shall be disregarded

in the calculation of the average emoluments and equal

period before the 10 months shall be included. Rule

54(14) (c) defines *pay* for the purposes of family pension

as tha amoluments specified in Rule 33 or the average

emoluments referred to in rule 34. The expression *pay'

has been defined in F.R,9(21)(a) as the amount drawn

monthly by a Government servant as

(i) ths pay, other than special pay or pay
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grantad ifi viey of his personal qualifications,

which hao been sanctiiined for a post held

by him subs tan tivaly or in an officiating

capacity, or to which he is entitled by

reason of his position in a cadre; and

XX XX

(ill) any other emoluments uhich may be specially

classed as pay by the Presidento

' No referance has beon made by ths learned cQunsal for

the Respondents to any such order paasad by the President

classifying any other emoluments,including suspension

allauiancQ. as'pay V undsr F.R, .9(22 ) {a), Rule 33 of the

CCS (Pension) Rules refers to the expression 'emoluments'

as the basic pay as defined in F,R, 9(21)(a){i) which

a Gouernment servant uas receiving immadiataly before

his retirement or on the data of his death. Note 3

belou Rule 33 provides as follows S-

" If a Government servant immediately before

his retirement or death while in service

bad bean absent from duty on extraordinary

leave or had bean under suspension, the

period whereof does not count as service,

the emoluments which he drew iramediataly

before proceeding on such leav/a or being

placed under suspension shall be the

emoluments for the purposes of this rule.'*

T:
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;

5. Hawing regard to the provision of Rule 33

read with F,R, 9{a)(i), thasefore, tha emoluments

which a Govarnraent seryant will be entitled to

rscaive as 'pay* uill be the emolumanta he drew

iromediataly before being placed undar suspension.

In thia casa, the learned counsel for the applicant

has stated that the applicant uas n/ot given the 3

months pay and allouancss as required under the rules

^ rj/out only an amount equivalent ta 3/4th of the p^
f

and allowances which he uas drawing as suspension

allauance. The Respondents have laerely dsniad the

auarnnients enade in para 5(g), Houever# from perusal

of the impugned order it is claar that the applicant

M

uas to be paid a sum equivalent to the amount of hia

pay plug allouances for a period of 3 months calculated

at the same rats uhich he uas dragjnq immgdiately. ...

before his retirement,"uihich amount will be the subsistance

allauanca payable to him while under suspensisn,

6, The learned c ounssl for the Respondents submitted

at the time of hearing that the Respondents will now raake

good the difference and pay the actual pay and allawances

for 3 months as required under the rulsa in order to

validate the impugned order.

7, It is clear from the above refercsdto rules that
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the applicant -aa entitlsd to be paid the pay and

ellouancee for 3 eonthe in lieu of the notice period
as

in accordance with the pay/defined in F.^t. 9(21) (a) (i)

read with Rule 33. note 3. Since the Respondents haws

merely paid him the pay and allowances calculated at

the same rate of his subsistance allowance, it is

ultra wires the rules. Hence, the impugned order is

liable to be set aside on this ground.

8, Any subsequent rectification of the aforesaid
. * xJues not

VC, * payment in lieu of notice perio^cure the defect. The

^ provisionsof Rule 48 of the CCS (Pension) Rules are in

pari materia to F.R. 56(j) which empowers the appropriate

K

authority to compulsory retire a Government servant in

the public interest by giving him 3 months notice in

writing or 3 months pay and alleuances in lieu of such

A notice. In L.C, Bawa w. V,£ 1987 (s) SIR 575^

the Delhi High Court held that under F.R, 56(j)

it was the duty of the Respondent to give a proper cheque

to the petitioner before or at the time of passing the

impugned order of compulsory retirement and the defective

cheque having been dishonoured by the bank en presentation

; tmntanounts to non-payment. The court further held

that "even the subsequent rectification of the cheque

could not cure tha defect for the reason that the payment

of 3 months pay and allowancas is mandated to be made

W-.. • - - •' — wiimMiiiiii
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before or simultaneously uith the passing of the

^ order of premature compulsory retirBBient." So an this

ground the impugned order tkiaa inwalidatsd. In a

sisiiiar cass of compulaory retirsment arising under

Rule 2046(8) of the Indian Railway Establishment Code,
/

. this Tribunal held /~A. nuthusuaniv & Ors.' v. DPO/

Southern Railuav &Ora. - 1987(1) SLO 52 &56j that

the impugned order stands yitiatsd for non-paytnent

of 3 months salary and allowances in lieu of notice
I

I

, sifnidtaneously with the service of the said order,
\

In this case, the Tribunal rejected the learned

counsel for the Respondents' submission that the

requirement for payment has been substantially complied

with as the payment was arranged the next date,

9, Having regard to the provisions of Rule 43

and the judicial observations referred to above, the

offer of the learned counsel far the Respondents that

3 months' pay and allowances in lieu of the notice

period uill be made good at this stage is rejectsd.

The payment of the 3 months pay and allouances in lieu

of the notice period has to be mads beforp or simul-
with, the service of the order of compulaory retirerasnt,

tai^eously^ In the facts and circumstances of the

case, tha impugned order dated 31,8,1389 compulsorily

retiring the applicant from service is invalid and
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consequently quashed and set aside.

10» It is also observed that the applicant has

contended that the earlier suspension order dated

29.4.1986 had not been revoked before the impugned

order uas passed. This order of 1966 has also not

been challenged in these procsedings. It ia also

stated that the criminal proceedings against the

applicant are s-fcai:edT-fe3"be- still pending in tha court.

In the mean time, the applicant uould have normally

;

V. retired from Government service on superannuation

on 31st December, 1993, Having regard to the facts

of this case, therefore, the applicant shall be

deemed to heua con tinued under suspension till the

date of his superannuation i,G, 31.12.1993, and shall be

paid subsistance allowance according to Rulsi-

11, In vieu of the above# ue do not think/

r«.

that it is necessary to deal uith the other ground

taken by the applicant against the impugned order

dated 31,8,1989J;hat it uas not in public intsrest.

12. In the result, the application is allowed

as directed above. There uill be no order as to

costs.

^Lakshrai SuaminattranX^ (S.R. Adioe)
Member (3) Member (a)


