IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

€

0.A, NO, 1890/1989

DATE OF DECISION: 15 Dee-$9 |

»

&

Shri Harvinder Singh : Petitioners
and Others

Shri B.S. Mainee

[ 1]

Advecate for the
Petitioners

Versus

Union of India and
Cthers

*3

Respondents

Advocate for
Respondents 1 to 4

Shri Shyem Moorjani

.®

Shri P, Narasimhan Advocate for

Respondents 5 to 22

CORAM: W |
STinwa San
The Hon'ble Mr. P. Sreenivassn, Member {A)

The Hon'ble Mr, T.S. Oberoi, Member (J)

l. Whether Reporters of
local papers may be
alloved to see the

‘N Judgement?

2. To be referred to the
Reporter or not?

3. Whether their Lordships
wish to see the fajir
copy of the Judgement?

3. Whether to be circulated
to other Benches?

JUDGEMENT: (JUDGEMENT DELIVERED BY HON'BLE
SHRI P. SRINIVASAN, MEMBER{A))
The applicants - There are 5 of
them in this application - were recruited in the
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Noerthern Railway as Khalasis (Group-D) in or
about 1979 and were thefeafter promoted as
Telecommunication Maintainers (Grade-III)
Group~C) (TCM~III) in 1979. (The post of
TCM=-III carried a pay scale of B 260~400 at
that time revised te B 950-~1500 frem 1.1.1986),
The next higher post is that of TCM-II (which
carries a scale of ks 12002040 from 1.1.1986),
Premotion from the post of TCM=III to that

of TCM-II is on the basis of seniority, subject
to sultability - it is not by selection based
on merit., Suitability tests fer promotion
from TCM=-III to TCM-II were held on 17.3.1089
and 18,3.1989 and also on subsequent dates,

The result of these tests were collectively
announced in a communication dated 15,9,1989
issued by the Divisional Persennel Officer,
Northern Railway, New Delhi, Acceording to

this communicatien, out of 41 persens in all
who were subjected to the suitability test, 18
were declared suitable for appointment as
TCM=-II, while all others were declared te have
failed. The applicants were among those
declared failed, They are aggrieved with this
communicatien, They centend that the suitability
test had not been cenducted in accordance with
the Rules and instructiens .of the Railway Beard
and the results had been manipulated te favour
some of the candidates whe were declared suitable,
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They pray that the results of the test announced

on 15,.9,1989 be quashed with a direction te
the railway authorities to hold a fresh test
in accordance with the rules and instructions

on the subject.

2, The General Manager, the
Divisional Railway Manager, the Divisional
Signal and Telecommunication Engineer (Telecom)
and Shri Siddiqi, Assistant Signal and
Telecommunication Engineer, Northern Railway,
were arrayed as respeondents 1 te 4 in the
application as orginally filed, When the
matter came up for admission before us on
21,9,1989, we observed, inter alia, that if

the application were to be allowed, and the
test quashed, the 18 persons who were declared
suitable for promotion as TCM-=II in the
impugned communicatien would be adversely
affected and that therefore, they were necessary
parties to the litigatien., Thereupon these 18
persons have alse been impleaded as party -
respondents 5 to 22, In the applicatien as
originally filed, the applicants had alleged
that the results of the suitability test had
been manipulated, as juniors had been passed
while seniors like the applicants, had been failed,
It was further alleged that 2 of the candidates
who were selected, were related to highly
placed railway officials. The counsel for the

applicants made a submission on 4,10.1989 before
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another Bench of this Iribunal, of which ene of
us (Shri T.S., Oberoi) was g Member that he
would like to file an affidavit giving more
particulars about the 2 eandidates who had been
selected and making out a case of malas fides
against respondent-4, Shri Siddiqi. He has
since filed what he calls an "additional
affidavit® seeking to show that in order to
favour two persons nemed therein, Shri Siddiqi
had failed a2 large number of persens in the
suitability test including the applicants and
had thus acted mala fide : this is, in fact,
a verified statement signed by the first
applicant in this application claiming to
represent the other 4 and not an affidavit since
it is not " confirmed by oath or affirmation teoeae
taken before a person having autherity te
administer such oath or affirmatien® (vide
definition of an "affidavit* in Black's Legal
Dictionéry). A common reply has been filed on
behalf of respendents 1 to 4 to the original
application as well as to the “additienal
affidavit® signed by the Divisional Persennel
Officer (Special), Nerthern Railway, inter alia
denying the charge of favouritism aéainst
Respondent No,4 (Shri Siddiqi) in the *additional
affidavit®, Shri Siddigi himself has not filed
any reply separately o deny the charge. On
behalf of respondents 5 to 22 collectively, two
Pt
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replies have been filed, ene to the
original application and another to the
Yadditional affidavit®™ : the letter seeks,
inter alia, to repel any suggestien of

malafides in the conduct of the suitability

test. The applicants have filed rejoeinders to
all these,

3. In their replies, respendents

1 to 4 as well as respendenis 5 to 22 have

. raised a preliminary objection to the effect

- that the applicants have not exhausted the
departmental remedies avsilazble te them before
filing the present applicatien. They submit
that, in terms of Section 20 of the
Administrative Tribunals Act, 1985 (Act), the
application should be rejected for this reason
alene, Shri Moorjani for respondents 1 to 4
and Shri P, Narasimhan for respondents 5 to 22

reiterated this objection before us,

4, Shri B.3., Mainee, learned
‘counsel for the applicants submitted that the
impugned communication had grievously affected
the career prospects of the applicants and

since the applicants had pointed out irregularie=

-ties and alleged malafides in the conduct of
the suitability test, they could net expect
justice from the reilway authorities, if they
made a representatien in this regérd. Normally,
representatiens against the select list should

be made to the authorities within 2 months of the
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announcement of the result, but since the

applicants felt that the authorities were
prejudiced against them, they did not file
any such representation and have, instead,

approached this Tribunal for justice.

5. Section 20 of the Act dees

not totally prehibit this Tribunal from
entertaining an applicatien when departmental
remedies have not been exhaused though ordimarily
it is not te be entertained, 1In this case,
considering the apprehensien expressed om
behalf of ke applicants and also the fact that
the case has been argued on merits in grest
detail by both sides, we do not wish to reject
this application en this ground. We, therefore,
reject the preliminary objection raised on

behalf of the respondents.

6. Shri Mainee challenged the
validity of the suitability test on a large
number of greunds., The railway authorities
| initially called 21 persons for the suifabilit§
test, equal in number te the existing and
anticipated vacancies of TCM-II, Since
promotion as TCM-II was not by selectien on the
basgl of merit, but only on the basis of
seniority cum suitability, the practice was to
call in the first instance as many persens for
the suitability test as the number of existing
angﬁantkipated vacancies. Since seniority was
the main facter, almost every person called te
PRt
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the test would be declared suitable, particularly

because, the nature of work of a TCM-II was the
same as that of TCM-III. In this case, out of
21 persons called for the test, only 4 were
declared passed and all the others were failed,
This was an unprecedneted result and therefore,
smacked of malafides, The officer who took

the test was Shri Siddigi who had earlier
worked under 2 senier officers of the railway,
namely, Shri B,N. Bose, Deputy Chief Signal and
Telecommunication Engineer (since retired) and
Shri Susheel Kumar, Senior Divisional Signal

and Telecommunicatien engineer and he was
beholden to both of them, A certain Amit Bose,
whe is closely related te Shri B.M. Bose and

a certain Harish Chander who was clesely

related te Shri Susheel Kumar were working as
TCM=III under Shri Siddigi. Both of them were
too junior in the grade of TCM-II, to come within
the first 21 for consideration for the post of
TCM=-I1I, Therefore, in order to be able te
select Shri Amit Bese and Shri Harish Chandra,
Shri 3iddigi failed a large number of persons in
the first list of 21 and called 16 more junior
persons fer the test and almest immediately
thereafter enlarged the field by adding 3 mere
persons to make a total of 19, Shri Amit Bose and
Shri Harish Chandra, who figured in this
supplementary list of 19 were declared suitable,

thereby superseding the applicants whe were very
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much senior to them and Who figured in the

first list of 21 candidates,

7. Shri Shyam Moorjani, counsel for
respondents 1 to 4 and Shri P, Narasimhen,
counsel for respondents 5 to 22 sought to

refute the contentiens of Shri Maini. They
admitted that TCM-II is not & selection post
where merit was the sele consideration,

However, before a. TCM~-III could be prometed as
TCM-II he had to underge a suitability test,

The suitability tést was net a mere fermality

in the sense that a person would be.declared
suitable automatically because he was senior.
Passing the suitability test was a condition

of eligikility for promotien as TCM=II. Among
these found suitable in the test, promotion
would, however, be made en the basis of
senjority and not on the basis of relative merit.
Where selection is teo be made pirely on merit,
the person whe performs more meritorieusly in
the test would get promotiop first, while in

the present case, where promotion was according
to seniority subject to suitability, suitability
constituted only a qualifying test and cnce a
person qualifies in the test, the fact that he
had performed better and hzd obtained more marks
in the suitability test weuld not give him any
advantage over his senier who has also qualified
but has obtained lewer marks, Hewever, when s
person fails te qualify in the suitability test,
he cannot claim promotion merely on the greund of
his senjority in the lower post because passing

the suitability test is an essential condition for

b
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promotien, When a suitability test is to be

held fer promotien as TCM~II, the practice

was)as stated on behalf of the applicant, that

as many persons are called for the test in the

first instance as the number of existing and

anticipated vacancies of TCM-II. At the same

time, to previde for persens who may absent

themselves from the test or who may net

qualify in the test from the first list, a

stand-by list of an equazl number of persons

is also prepared and circulated, This is

also admitted by the applicant. In fact in

the present case also, this practice was

followed, When the first circular dated

24,2,1989 was issued announcing the suitability

test to be held on 17/18,3.1989, the existing

vacancies were 13 and anticipated vacancies

were 8 making a total of 21. A list of 21

persons working as TCM=-III, on the basis of

seniprity who were to take tgg Eﬁét was

included in the said letter andiszéndwby list

of 21 meore perscns was also added. When the

test was actually held on 17/18-3-1989, 5 persens

remained absent, Out of the 16 who appesred in

the test, 4 qualified and 12 failed, Immediately,

thereafter, 16 perons from the stand-~by list

were asked to appear for the suitability test

to be held on 25,3,1989 by a circular letter

dated 21.3,1989, After this letter was issued)

it was noticed that 3 out of the 16 were regular
Dd- s
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absentees in suitability tests held in the

past and so, in order to ensure that the
effective number of candidates for the test
would be 16, a revised list of 19 persons

was issued on 23,3,1989 to take the test and
the date of test was pestpened from 25,3,1989
to 31.3,1989. 1In the test held on 31.3.1989,
4 out of the 19 remained absent and out of

the remaining 15, 11 gualified. Since there
were Still vacancies of TCM-II (includiﬁg
anticipated vacancies) for which a panel hed
te bgﬂpﬁzéﬁiéé, it was decided te hold a
further suitability test on 19,4,1989 and

for this purpose, 3 more persons were called
to take the test by a circular dated 11.4,1989,
Out of the 3, 2 qualified and one failed,

One more suitability test was again held on
11.5.1989 to which one person was called and

he qualified. Thus, ih all 18 persons
qualified in the suitability tests held on
17/18.3.1989, 31,3,1989, 19.4.198% and 11.5,1989,
There was nothing unusual or unprecedented

in only 4 out of the 21 persons in the

initial list being declared to have passed the
qualifying test. Shri Mainee had pointed out
that in an earlier qualifying test held feor
promotion to posts of TCM=-II on 21,7.1986 and
22,7.,1986, all the 38 persons called for the
test had been passed as suitaple for appointment.

O H et
Shri Moorjani submitted that tre result was not
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‘comparable to the result in the instant case

because all the 338 persons declared to have
passed in the test held on 21/22,7.1986 were
already.werking as TCM-II having been
promoted to that post without holding a test,
It was in these circumstances that they were
all declared to have passed end to be suitable
for appointment as TCM-II, On the other hand,
Shri Moorjani produced the results of similar
tests held in 1969, 1970, 1973, 1978, 1979

and 1981, wherein the number of persons called
to the test and the number who were declared to

have passed were as follows s

YEAR - NO, CALLED NO, DECLARED
' ASSED
1969 12 4
1970 20 3
1973 15 4
1978 24 8
1979 50 , 21
1981 27 15

Thus, it was the normal feature of suitability
tests held for the pest of TCM-II that all
persons called for the test are not necessarily
found suitablez on the other hand, there were
quite a few failures, Beth Shri Moorjani and
Shri Narasimhan dnied that the work of a TCM~IT
is identical with that ef a TCM-III. In any
case, TCM-II carried a higher pay scale and
represented a pﬁemoti@n from TCM~III and was

subject te passing the qualifying test and those
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who did not pass the qualifying test could not
be promoted, nor could they contend that

they should be declared passed merely because
they were senior in the grade of TCM-ITI,

There was no favouritism involved when a large
number of persens ineluding the applicants

were failed out of the first list of 21, Merely
because Shri Siddigi had worked earlier under
Shri Bose who has retired from service long

ago and Shri Susheei Kumar, it cannot be

assumed that he failed the applicants enly to
ensure that the relatives of Shri Bose and

Shri Susheel Kumar came into the zone of
consideratien, For that‘matter, every officer
in Government works under senior officers all

. bis life and it cannot be assumed that merely
because he has worked under 3 senioer of ficer he
would favour the relatives of the latter.wheo
might be working under him te the detriment of
others, No specific fact or incident had been
cited in the "additional affidavit® for which
Shri Siddiqf\féié $0 beholden te Shri Bose or Shri
Susheel Kumar as te go eut of his way to select
their protegees at the cest of others, In view
of this it was not necessary for Shri Siddiqi to
file a reply merely to deny a ba;diénd unsupported
statement of mala fides against him. It was in
the nermal course that 21 persens were called
for test in the first instance, and theresfter

19 more persons were called follewed by two more
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tests to which 3 and one more person respectively

were called, The tests had been held in
accordance with the rules and the results
reflected the performance of the candidates
therein and the applicants hsving failed to make
the grade had no right te cemplain of mala fides.

8. On a careful consideration of

all the facts we are satisfied that there was
nothing unusual in the fact that enly 4 out of

the 21 persons called to the test in the first
instance were declared qualified, Shsf Mainee. %1
objected to the productien by Shri Moorjani peéduetien
of circulars giving results of the tests held in
1969, 1970, 1973, 1978, 1979 and 1981 and urged
that these should not be taken on record, We find
no merit in this objection., All the letters are
efficial documents and contain the results of tests
held from time to time, Copies of these letters
were handed over to Shri Mainee also. It is not
Shri Mainee's contention that these were not
genuine documents and his objection is purely
technical, It is not also disputed on behalf of
the applicant that when 3 sufficient number of
persons do not qualify in a test further tests
could be held calling others who are junior to
appear therein. This is what happened in this case
and We see nothing illegal about it. All that the

applicants have to say when they aliege malafides

against Shri Siddiqi is that Shri B.N, Bese, wheo
was Deputy Chief Signal and Telecommunicatien

Plols
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Engineer in the headquarters office of

Northern Railway in New Delhi was in overall
charge of the Signal and Telecommunication
Training Centre at Ghaziabad where Shri Siddiqi
was posted as Instructor for about two years

in the past and on this account Shri Siddigi

was behoclden to Shri Bose and similarly Shri
Susheel Kumar was Principal of the SNT

Training Centre at Ghaziabad when Shri Siddigi
was working as Instructer therz g;t because of
this, Shri Siddiqi was beheolden to Shri Susheel
Kumar also. It is not stated that either Shri
Bose or Shri Susheel Kumar had conferred any
special favour or promotion to Shri 5iddiqgi teo
eblige the latter to favour relations of either
of them, Malafides cannot be derived from the
mere fact that a person had worked under

another for some time without anything more-te
show that the latter had gone out of the way to
help the former, In the absence of‘material to
show that Shri Siddiqi was beholden to Shri Bose
or to Shri Susheel Kumar for any specific act-
of favour shown by them to him, we feel that

the absence of a reply from Shri Siddigi denying
the charge of mala fides does not in any way
advance the case of the applicant, Mala fides
should not only be alleged but should be brought
home by clear and specific evidence and that has
net been dene im this case., We, have, therefore,
no hesitation in rejecting the allegation of
mala fides urged by the applicant as a reason for

their failure in the suitability test.
P
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9 We now turn to the procedural

irregularities pointed eut by Shri Mazinee in
the conduct of the suitability test which,
according to him, vitiated the test. Normally
a suitability test should consist of a trade
test and an eral test., But at the option of
the authority holding the test, a written
examination ceuld alse be included, 1In this
cas® a written examination was held. But the
candidates were not alletted rell numbers, but
were asked to write their names on their
answer papaers, The Railway Board has issued
clear instructions that where written examinations
are held, rell numbers should be assigned te
candidates and the examiner valuing the answer
papers should not knew the names of the
candidates whose papers he is valuing.
Instructions issued by the Railway Board are
mandatory and in this case, they had been
vielated, Further, separate marks had to be
awarded for the oral test and no such allotment

has been made in the present case,

10, Shri Meoorjani countered the
contentions of Shri Mainee by peinting out that
roll numbers were alletted only for written
examinations which are cenducted for selection
posts, When that is dene, the persons cenducting
the examination who keep a record of the roll
numbers and the names of the candidates

corresponding to such roll numberswaﬁgf not
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himself evaluate the answer papers: evaluation

is dene by separate examiners, In this case,

the conduct of the examination as well as the
evaluation of the papers was done by the same
persen namely Shri Siddiqi and it was not for a
pest to which selection was to be made on the
basis of merit. The instructions of the Railway
Board regarding assignment of rell numbers,
therefore, had ne application to the present case.
According te the instructions of the Railway Beard,
a written examinatien could be held in place of
the oral test and that was done in the present ﬁi

case, Therefore, the question of awarding marks

for the oral test separately did not arise in this case,

1l1. On a careful consideratien, we do

net find merit in the arguments urged by Shri

Mainee, The written test was held and the answer

papers evaluated by the same person, namely the
Assistant Signal and Telecommunication Engineer (ASTE)
Shri Siddiqi and this was in accerdance with the
instructions on the subject. In this situatien,

the assignment of roll numbers would really be
pointless., We have perused the recerds maintained

by respondents 1 te 4 regarding helding of the |
test and these records were alse shown te Shri Mainee,
The Divisional Signal and Telecemmunication Engineer
(DSTE) to whom the results of the'suiiability test
were submitted peinted out, inter alia, im his note
dated 19.6,1989 that the trade test should have

i S
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comprised practical and eral tests and written

test, if held, should have been part of the

oral test, No oral test had been held as the
total marks obtained by the candidates were for
practical and written tests only. With this

note, the DSTE submitted the file to the Senior
DSTE who called for the rules on the subject,
Accordingly the ASTE, New Delhi - not Shri Siddiqi
who was werking in Ghaziabad =~ submitted a note
dated 29.6.1989 to the Senior DSTE pointing out
that ® in lieu of oral test the written test was
conducted" and said that this was permissible as
per the Railway Establishment Manual of Shri M,L.
Jhand at page 99-100. The Senior DSTE refered the
matter to the Senior Divisienal Personnel Officer
{3r.DPO) with the remark ¥Pl, let me know the
rules in this regard®, The Sr, DPO recorded

that the statement of the ASTE, as zbove was correct.
Thereafter, the Additional Divisienal Railway

Manager (ADRM II) signed the file before it went

ufi-8 ) r oSy

back to the Senier DSTElfpparyehtly haing been
satisfied on this point, marked the file back to
the ASTE on anotﬁer point with which we will have
occasion to deal later, Suffice it te say that
ultimately the results were approved and published,
Shri Mainee pointed out that the reljance of the
ASTE, New Delhi on the Manual of Shri M,L. Jhand
should not have been acted upon because no circular
of the Railway Board had been quoted, In spite of
our best efforts, we have not been able to locate

any circular of the Railway Board on the subject.
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~But since the view of the ASTE, New Delhi has

been specifically concurred in by the Senier
Divisional Personnel Officer and the ADRM II,
we have no reasen to doubt the unanimous view
of all of them. This objection of Shri Mainee

is, therefere, devoid of merit and is rejected,

12, | The next objection of Shri Mainee
is that a certain Ved Kumar who was not called
for the suitability test at 2ll was declared
suitable in the impugned cemmunicatien dated

15.9.1989,

13, Shri Moorjani explained that in
the first two lists of 21 and 19 persons, the
name of Shri Ved Kumar, whe was working in the
Railway Board as TCM III and whe had a lien in
that grade in the office of the DRM was left out
by oversight even though he was eligible to
appear fer ‘the suitability test. His name was,
therefere, included in the third list eof persoens
called for the test by circular dated 11,4,1989,
He underteck the test on 19,4.1989 and was found
suitable,

14, In view of the explanation offered
by Shri Moerjani, we de not find any merit in
Shri Mainee's contentien, In-their.application,
the applicants have referred only te the initial
list of 21 candidates and the subsequent list of

. wlo were
19 candidates/called for the test but they are
apparently not aware that three more cnadidates were
called for the suitability test on 11.4.1989 and
were therefore, under the mistaken impressien thet
Ved Kumar had noet been called to the test at all,

e, therefere, reject this contention of Shri Mainee.
(ﬁ/\/___/ 00..19/'




15, Shri Mainee next contended that

though “the suitebility test was held on 17 and
18-3-1989 the results of the tests were
announced nearly six months iater en 15,9,.1989
while accerding to the instructions of the
Railway Board, the results of a trade test

had te be declared within a week of its being

" held, This Was a gress vielation of the
instructiens of the.RailWay Board which could
Justify our nullifying results of thé trade test.

16, ‘ Shri Moorjani submitted that the
results of the test were not unduly delayed,

The last of the tests was held on 11.5.1989 and
thereafter the DSTE teo whom the result was
submitted in June 1989 raised a number of queries
which had te be gone inte, It was decided to
have the answer papers in the written examinatieﬁ
re-checked by another officer and this alse

took time, When the answer papers in the written
test were re-evaluated and submitted to the
Senior BSTE on 8.9,1989, he put up the file to.
the Senior DPO who appreved the results on
12.9,1989 and thereafter it was anneunced on _
15,9.1989. Ordinarily the results of trade tests
are no doubt to be announced within a week of
their being held. But a bona fide delay, in
announcing the results due to unaoidable regsons
cannot vitiate the test itself, 1In fact often
results of:.suitability tests for the post of TCM=-II
were delayed beyend one.week. Shri Mainee himself
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had annexed the results of a test held on 2} and
22-7=1986 which had been issued in December 1986

i.e.‘mere than four months after the test was held,

17, We are not inclined te agree

with Shri Mainee that mere delay in anneuncing
the result invalidated the test itself, On a
perusal of the relevant file which was also shown
to Shri Mainee, we find that the DSTE raised o
number of queries. We have already referred to
his query regarding oral tests earlier in this
order, The DSTE felt that the marking in the
written examination had not been properly done.
Thereafter, the answer papers fer the written
examination were forwarded to another ASTE whe
rechecked them and the.mwarks awarded by him were
eventually accepted, We are satisfied that the
delay im announcing the result was not due te any
attempt to manipulate the marks awarded to the
candidates but only te ensure that the papers were
re~checked by a different person, We, therefere,

reject this contention of Shri Mainee,

18. The scrutiny eof the files of ﬂ@;vq
respondent railway also showed that Shri Siddiqi,
who valued the written papers in the first instance
had actuslly found applicant ne.3, Shiv Ratan

and the applicent Ne.4 Tulsi Ram suitable, but it
was the other ASTE who re-checked the pepers failed
them, This militates against the allegatien of

mala fides on the part of Shri Siddigi towards the
applicants because he was not responsible atleast

in two of their cases for their being failed in the

DY
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salid test, W

WWe may alse here refer to a
contentienwbgﬁéhri Mainee that the marks
awarded to the applicants in the answer books
were rubbed off and changed in order to fail
them. In order to examine this contention of
Shri Mainee we decided to]o@k‘into the answer
paper of one of the applicantéiShri Harwinder
Singh, Ve found that he was awarded 11 marks
in the first instance by Shri Siddiqi and this
was not rubbed off from the answer paper,

When all the answer papers were given for a
fresh evaluastion Ey another ASTE, the latter
reduced the total marks of Shri Harddinder Singh
to 8, This figure has been substituted for

the original figure of 11 in the result sheet
finally approved, Thus, we find no evidence

of the earlier merks being rubbed out and
fresh marks being awarded on the answer papers
themselves, It was a case of re-evaluation to
ensure thet the marking was done properly. We

find ne irregularity in this,

'19. The next objection of Shri Mainee
was that after the suitability test in 1986 neo
such test was held till 1989, It was obligatory
in the part of the railway authorities to hold
such tests at guarterly intervals to fill up
vacancies arising from time to time immediately
on their occurence, The delay and the resulting
bunching of vacancies ever a three year pericd
had breﬁght in more persons into the zene of
eligibility enabling the authorities te consider

junior persons for promotion in preference to the
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applicants, The delay was deliberate and

violated the instructions on the subject

issued by the Railway Board,

20, Both Shri Moorjani and Shri
Narasimhan opposed the contentien of Shri

Mainee as not being correct,

20, On a careful consideration, we
are unable to agree.with Shri Msinee, No doubt
it is desirable to hold suitability tests
frequently and to aveid bunching of vacancies,
But this cannot be made into such an inviolable
rulgg as to invalidate tests held at longer |
intervals. A circular No,E(NG)-1~78=PM/I/139
dated 23,10,1979 issued by the Railway Board
states thai *schedules for trade tests should
be drawn quarterly for various categories,

Every effort should be made to hold trade test

twice a year so that no vacancies remained
unfilled® (emphasis supplied). We, are, therefore,
satisfied that the test held in the present case
cannot be declared to be illegal merely because

it was held about three years after the earlier
test, We, therefore, reject this contention of

Shri Mainee,

22, Another eobjection of Shri Mainee

was that persons who were already working as TCM=II
had been called for the test, Shri Meoorjani

admits thet by mistake, the names of two persons
already working as TCM II were included in the
first list of 21 but that in no way affected the
interests of those who were working as TCM~III

and who had to undergo the test including the

applicants, We agree with Shri Moorjeni that this
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objection has no merit. Shri Mainee then

pointed out that the test was held in such

a careless fashion that a certain Diwaskaran
who had been absent from duty for 10 years had
been called for the test, even though he was
not considered for the last suitability

test held in 1984, We do not see how this
affected the applicants adversely. In the
communication dated 15.9,1989 which is impughed
in this application, the remark against Shri
Diwakaran was he was abseat in the test, This
contention of Shri Mainee is alse therefore

rejected,

23. Anether objection of Shri Mainee

was that even Scheduled Caste candidates in the
list had been failed thereby violating the
directions of the Prime Minister. Shri Moorjani
explained that peisons were failed in the
suitability test on the basis of their performance,
but however adequate number of Scheduled Caste
candidates had been declared suitable and the
reservation in respect of such candidates had been

duly observed, We reject this contention also,

24, Finally, Shri Mainee called to his
~aid the note recorded by DSTE on 19,6.1989 on the
file of the respendent Railways pointing out
irregularities and lascunae in the procedure in
cenducting the impugned suitability test. We have
already referred te some of the remarks of the
DBTE and how they were dealé?fiﬁll the remarks of
the DSTE were considered by the higher autherities
EERUF S P
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satisfactorily before declaring the result of /Z:ii;7

the test and none of them survive for
consideration, As against a letter written
by a Member of Parliament addressed to the
General Manager, Northern Railway, relied on
by Shri Mainee, refering te the irregularities
complained of in this application, we find in
the file produced by the respondent railway, a |
letter addressed by another Member of Parliament
to the Railway Minister complaining of attempts
to delay the announcement of the result of the

Yy %Zﬂfimpugned teet in this application, We find
that these complaints have been duly dealt with
by the senior officers of the Reilway and that
no serjious irregularity has ocgtﬁéd which would
justify our quashing the result of the impugned
test as announced in the communication dated

15.9.1989 (Annexure A-l, page 30 of the application),

25, Since all the contentions raised

M
on behalf of the applicants failg, the spplication
is dismissed)leaving the parties te bear their

own costs,
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