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CENTRAL ADMINISTRATIVE TRIBUNAL;PRINCIPAL BENCY
NEW DEIHT, o

1) 9;A.No. 1851 of 1989 '
| , New Delhi this 9th May ,1994.
GORAM:

Hon'ble Mr;C,J;Qoy, Membez(J)

. 'Hon'ble Mr,S.R,Adige, Member(A) - °

1. Sh,Jaswant Singh,
. s/o Sh,Ujagar Singh,
. r/o NW 43D, Vishnu Garden,
New Delhi 110018,

2. Shiyitendsr Singh,
s/o Sh. Satya Pal, ‘
- r/o Barracks Police Station;
Janakpuri
‘New De 1hi2110058,)
3. Sh.Brijender Singh,
s/o Sh.Tejpal Singh, |,
r/o C-84, East_ Gokulpur,
B De lhi_94. . ' .J so e App lic aﬂts °

Vezrsus

1. Delhi Administration

through Chief Secretary
Sham %al N%arg, “atys ' .
De lhi-6 . R /

2. Commissioner of Police,
Indraprastha Estate,

New De lhi=L10002 - «ee.vRespondentsy ;o

2) 0,A,N0,2297/89
Sh.Jitender Singh
s/o Sh.Satyapal,
r/o Barrack Police Station, s ' ’
Janakpuri ' ,
New De 1hi 110058 , eoeesssADplicant

" Versus:

1. Delhi Administration & one other...Respondents.

3) 0,A,N0,2298/89

Shri Brijender Singh coeeese Applicant
Versus

1.,Delhi Administration & one other ;;.;Respondenﬁs? -
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©

Shri 3.C,Luthra, learned counsel for the applican:

ks,

o

MsiManinder Kauz, learned counsal for the respondents.’

J UDGMEN

By Hon'hle Mr,S.R.Adige, Membexr(A),

T

As common questiors of law and fact have

‘arisen in O,A,No.1851/89 *Jaswant Singh & 2 others

Vs Delhi Administration & one other; O,A.No.2297/39
Jitender Singh Vs, Delhi Administration & one other';

and 0,A,N0,2298/89'Bijender Singh Vs, Delhi

. Administration & one other!, these O,As are being

disposed of by a common order,

25 He ad Constable Jaswant Singh and Constables
Jitender Singh and Bijender Singh were charged that
they weat to Sidhartha Restaurant, along with two
others, to take dinner on 27,1.87 at 9-30 pm.
while they were posted at P,S. Tilaknagar. They
asked Shri Ashok Kumar- the restaurant owner to
serve them mutton in the dinner, but as it was 2
Tuesday, he expressed his inability to servel

mutton and requested them to.have chicken instead,

 After they had completed the dinner ,vhen the
~ restaurant owner asked them to pay money, - they had

. flatly refused, on the pretext that he had not

and
served than mutton/therefore, they would not

pay him the dinner-billyl It is further alleged that

they misbehaved with the restaurant owner and even

broke the glass panels of the main-gate with a

stickd The'copy of the imputation of allegations
is at Annexure-A7., The departmental enquiry was
entrusted to Inspector Shri Balwan Singh, who

submitted his réport on 1535,88 (Annexure=A3),holding

~‘thét the charges against the three applicants stood

- established. Tentatively agreeing with the Enquiry

\
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Officer's findings, the Disciplinary Authority
issued show cau§e'ﬁotice proposing therein the
punishment of forfeiture of three years approved servﬁp

permanentlyil The applicants submitted their replies,

ﬂ which were .duly considered by the Disciplinary

'Authorlty and they were also given an opportunlty

for personal hearlng. Holding that the replies,’
subm1 ted by the appllcants, were unsatlsfactory,

the 1m0ugned order dated 6110 88 was passed

{Anne xure~Al), permanently forfelturlng three

years approved service of the applicant and
reducing'fheir pay by three stages with effect

from the date of issue of tﬁat order, The appeal
filed by Head Constable Jawwant Singh was rejected . .

vide order dated 1,6.89(Annexure~A2), against _

which this O,A. has.been filed,

3. We have heard-Shri S{p.Luthra, learned counsel
for the applicant as well as Ms, Maninder Kaur,
learned'couhsel,for the respondents, We havé gone .
through the materials on record includ;ng the
proceedings in the departmental ehquiry Which was
produced for our inspection by the~leafned counsel

for the respondents/

4, . The first gfound, taken by Shri Luthra.,

is that none-of the four witnesses has either named -
-thé appiiqants‘or identified them to be the persons
who allsgedly ‘comiittad the*ﬁis-cbnductﬁ.Afﬁér:
scruitiniéing the evidence tendered by the witneéée§

énd“the discussion of that evidence in the Enquiry

_ Cwllcer's ‘report, we are satisfied that none of the .

1nclud1ng th@ restauranu OWNEX o w1 Ashok Kumar
P, WsLhad either hamed the appl1cants°nor ldQOtlflgd

them as.the persons who allegedly committed.

the mis~conduct £} P.W.3 Ishwar Kumar had no doubt

stated in his statement that ¥ it was learnt
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afterwards that the miscreants belonged to the

v _4_!

/
staff(PoliceL/but the statement is based on hearsay
evidence,! The respondents have sought to repel
this argument by stating that - 2,w,1 to'P.w:S
had resiled from their earlier statements which
were made befora ACP Shri Deepak Mishra Who in his
Capacity as Executive Magistrate,‘Wést De lhi
had reconrded the statemenﬁs of the prosescution witnesses
in a section 107/151 Cr,2.C proceeding and also sent
Head Constable Satish Kumar to verify whether the
glass panels of the said restaurant had heen broken
or not;!. The respondents contend that the legal
position of ACP Shri Deépak Mishra waé that of a
Criminal Court and the first statement made by the
prosecution witnesses were those made before the said
Criminal court and although.the prosecution witnesses
subsequently resiled from their statements in the
aepartmental enquiry, the statements made befére'ACP .
Shri Deepak Mishra were_suffiéientfto,bring home the
guilt of the applicants, we are unable to accept
this contention because the Charges in the departmental

enquiry must stand or fall on the basis of the evidence

4o, Ta the departmental

tendered in that enquiry, &k
enquiry, no evidence has been *tendered to name or
identify thé applicants with the misconduct alleged:
Thé nearest that we,come'ﬁo identify the applicants,
is the statement of P.W.3 Ishwar Kumar, refsrred to
above, bﬁt even.that is hearsay evidence; Hence

fhis ground taken by Shri Luthra has considerable

merity

5, Flowing from this, Shri Luthra has argued
that the departmental enquiry initiated against the
applicants was basad on ACP Shri Deepak Mishra's

report dated 3,2487(Annexure=A>5) which was in the.

. — s 3 the
nature of a preliminary enquiry, in which tl
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applicants were given no opportunity to axamine or.

B -

’

‘cross-examine the prosecution. witnesses,- and the

statements oprfosecution withesses in that
preliminary ehquiry‘were,therefore,imade behind the
back of the applicants and, therefore, could not be
taken into consideration in the department enquiry

to hold the applicants guilty of miseconductd

6. There is no doubt that the departmehtal
enquiry was initiated on the basis of the report
dated 3,2487 of the ACP Shri Deepak Mlshra which
states that he had heard oardar Ajan RaJa,Slngh;
Ishwar Kumar and.Ashok Kumar in person and sent H~Ci
Satish Kumar bo the spot ‘but had reported back that
the glass panels of the restaurant were actually
broken,’ The report further went to staue that

the statements and cross-cxamlna»1ono of the above

three persons made it clear that the three persons *

had commltted:theimlséconduct,:and;thepefore;,f--i ?Qg

~a suitable departmental‘enquiry was recommended.

Thus, fhis repoft is in the nasture of preliminary
enquiry report. Ru}e 15(3) of the Delhi Police o
(Punishment & Appeal) Rules, states that "the file
of preliminary'enquiry shall not'form‘part of the

formal departmental record, but statements therefrom

- may be brought on record of ‘the department_proceedings

when the witnesses are no longer available,® In
the present case, the witnesses were available and henc

this later contingency did not arise,! Hence as per

“the rule, referred to above, the file of the
preliminary enquiry was not to fomm the part of the .

<departméntal'ehquiry and yet Ln the present case, the

statements by Sardar Ajan Raja Singh, Ishwar Kumar and
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Ashok Kumar have been relied upon by the Enquiry
Officer to esﬁablishl_the chargeé against the
applicant, although they were not a party to
that preliminary enquiry before ACP Shri Deepak
Mishra,! Hence, this_ground faken by Shri Luthra
also has merit which the respondents have been

unable to repel successfully/

T The third major ground taken by Shri Luthra
is that ACP Shri Deepak Mishra himself has stated

in the departmental enquiry that he had ordexed H.C,!

‘Sétish Kumar to-make an enquiry into the alleged

mis=conduct with the restaurant owner and based

his report~déted 3.2487 upon what H,C, Satish Kumar
had stated, believing the same to be true. In other
words, Shri Deepak MishraIs evidence is not an
independent, factual assessment of what actually
transpired in that réstaurantﬂ The Enquiry Officer has
observed in his report that Shri Deepak Mishra has

been moved bythe feelings of sympathy towards the

applicant while making the statement and he does not

- place much credence on the same, preférring to

rely on report dated 3,2,87, Whaﬁever motives might
have impelled ACP Shri Mishra to make that
statement infthe depaitmental enquiry, the faéﬁ
remains that this statement seriously weakens

the entire prosecution cased

8. No doubt in the departmental proceedings,

the standard of proof required is that of preponderance

of probability and not proof beyond reasonable doubt,

as has been correctly noted by the Enquiry
Officer in the concluding portion of his report.
Howevér, in the'present case, the above analysis would

show that the applicants have not been named or

identified with the misconduct and whatever evidence
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has bheen tendered against them in the departmen%al
enquiry is at best hearsay evidence. jlore importantly,
theﬁsfatement of ACP Shri Mishra in the departmental
enquiry seriously weakens the entire prosecution
case which is based upon the contents of the
statements made in the pre liminary enquiry, in which
admittedly the applicants were nst associated,’

There was no evidence before the Enguiry Officer

to come to the conclusion that the applicants

were gﬁilty of the charges framed against them,!
Without any evidénce,'such a éonclusion is bad in

the eye of law,]

9., Other grounds have also been advanced by
Shri Luthra, but the arguments discussed above
are sufficient to entitle this application to

succeed,

1o, In the result, the order of the Disciplinary
Authority dated 6,10,88 as well as +hat of

Appellate Authority dated 1.6.89 are guashed and ‘
set aSLde | The three years permanent forfeiture of .

service and reduction in pay by three stages of each

of the three applicants are ordered to be restored,
together with other consequéntial benefifs woe JF
6410.88, the date the order of punishment was

passed by the Disciplinary Authorityd These

directions should be implemented within three months

from the date of receipt of a copy of this order.

No costs,!
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