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A ~ ' L In the Central Administrativa'TriBun?kEi)
o . . Principal Bench

=3
Newu Delhi
- Tt %
A " . ’ . c
G.A.No, 1836/89, Date of decicions 1574
Hon'ble Shri S,R. Adige, Member (A)
Hon'ble Smt. Lakshmi Swaminathan, Member (3)
Shri P.C.-Jain, , A
s/o Shri Ghambirmal Jain,
R/o No, 207, Santoshi Apartments,
Novgardh Read, BHAYANDER (EAST),
Dist. Thane, Maharashtra=-401105, .. Applicant
(By Shri S$,.C.. Luthra, Advecate)
. versus:
| 1 Union of India
i through Secretary,
| Ministry of Textiles,
| Udyog Bhavan,
® New Delhi=110 011,

| 2, Textile Commissioner,
- New C.G.0, Building,
| New Marine Lines,

' Bombay=400 020,

3. Shri K.S. Desikan,
Director,
. {Chemical Processing Secticon),
i Office of Textile Commissiener,
New C.G,C, Building,
New Marine Lipnes, -
Bombay-400 020,

(By Advocate Shri Madhav Panicker)
'0_R_D_ER
| _ - [Fon'ble Smt. Lakshmi sQaminathan, Member (Judicial )_7
The applicant, who uas.uorking as Deputy
mirect§§ (Chemical Processing) in the Office of
Respondent No. 2, has been terminated from serﬁice

—

by Order dated .7th April, 1989 (Annexure A=1).
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Prior to this Order, he had also rec_yved certain
adverse remarks in.his Annual Assessment Reports
for the yeas 1986 and 1987 vide Gffice Memoranda .
dated 21.7.,1987 and 2,5,1988 (Annexure; A=2 and A=3)
and also O0ffice Memo. dated 31.8,1988 whereby his
probation period had been extended by oné more year
weesfs 21.1.1988 to 20,1,1983 (Annexure A-11). This

O.A. has been filed by the applicant challenging- the

validity of these ‘

lorden% culminating in the ofder of termination of

his services {(Annexure A-1),

2 The brief facts of the case are that the

applicant was appointed as Deputy Director (Chemical

Processing) vide Memorandum dated 3rd October, 1985

on a temporary basis with preﬁatioﬁ pericd of two
yeérs from the date of joining the post., He joined
the post on 21.1.1986 under Respendent No. 3 i.e.
Direbtor of ‘the Section, who was his immediate super-
ior namely, Shri K.5. Desikan. According to the
applicant, Fespondent No. 3 wanted the applicant

to be out of tha job and had, therefore, taken the
opéortunity to harm him at the first availaghle chance.
The applicant alleges that Shri Desikan had directad
the appiicant verbally tn granﬁ permiséion'ta sell

2 ) [ ! - ‘
certaln matserial to a particular company to which
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he hod objectedy ﬁ@vhés referred to certein detailed notings
;; ;;; fil; égéh ¥egérd ;o thié ma;ter in mhi;h he has alleged
;A;;_Sh;i Dagika; sa;, #gﬁgg;ggig; dis;regardaé the ordsr

;:f ‘I;:';.s ;up;r;or ulth @%lal F:%.c;a i;ate;\tion ang %190 nuTtured a

OTudge against the aplicant due to his independent thirking

in the matter; fhe second allegation made bzvphe applicant
'i; tﬁat éhri De;igan had_céunaelled the apéliéant not to
;écomée;d éhe case ;f a pértyg égi;h aécagdiég to him,

was fof ulterior motives aﬁd leter on one of the parfias_,
;aamlgjéhri ﬁacheriwala had-met Shri Desikan ét his
'residencsiifn/pruof thereofy ihe applicant Eas ptuducedltha
origiral visit;ng card oé ;hgcﬁ;-éé ata£es, théi Shri
Desikan had mrifteé hi; ;ddrsgs i; his own hand—writing%_
Accnrdiﬁg to the app;icaﬂt r;sPondent Noe3 had acted im

a preiudical and m%l%t ﬁ;dé mamar ;g&ins‘i;.’ hims - Qa':ha,g f£iled
another 0;9; 1536)?& challe;ging'tée gecéréiéé of the

adverse optries which is éEZs dealt with seperately.

35 The second main ground teken by the applican% for
challenging the termimation order igs that =

(1)  On sppolntment to Goverment service, the
applicant had acquired a'status; ~and be
~ is governed by the rules made under Article

309 of the Constitution, s Buch, Tule § of




the f'uamporary “(Serv.'ices). Bulas, 1§_65 hag to be
caiplied Iwith which has not bsen done in his
casSe He ralies upon the judoment of the SUp;eme
fouri: Iin UOI &Ors Y.Aﬁ‘gn Kuaar Roy [ ATﬂ 1§Bé se 51 A
In this case the Eiuhf,bla Suprema Coutt held -
" Itis now well settled that é éouarmgnt
éarvan?.whq%@, appointment though originates
in a contract, acqulres a staius and
thargafte: is gqvgrned by his sarvice rules
and.nﬂt by Fhe f.atma of mﬁtfaqt. The powers
9#’ the ﬁ'é'aermaent undgr Article 309 to make
rulesf, to ravgula'lca.the sgruics coﬁditioré of

-~

its employses ars very wide and unfettsred,

These powsrs can be exercised undlaterally

i thouts the consent of the employeas

concernedes It will, therefore,be idle to

contend that in the case of employsss undsr

the Govermment, the terms of the contract of
appointment should prevail over the ruies
governing their servi&s conditions.The origin of -
© 7 ssrvice often times is coptractualy
Governmentf- Thers i3 always sn offer apd
acegptanca, thus britﬁ.ng inte being a

completed contract between the Bovermaent

and its employessy OncaMappginteqnnaaG@vatmmant

eatvent acguiras a status and thersafter his

position is not one governed by the contract

\V’%/ f
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q?'apppiptment._Puylic law governing sarvice

conditions steps in to requlats the relationship

bstueen the employer and employee,®

4q . The Rasponde s have refuted the above avements

and contend that the temmination orde? Cated 7th April,1989

;; Qalid; fs per thé termé and conditions of the offer of
appoimiment contiained #n the,ﬂemﬁrandum dated 4th Bctober,ﬂéﬁs-
éi is sﬁated.;ﬁét though thepp;et is pe?manent, the
appoié#éﬁﬁ% of she ;pplicé;% is é#l% on ;amperary'bééis
and the applimanﬁ will be on probation for 2 period of

ééo ;é;rs ;ﬁicg m;; éé é#teﬁdsd ér Curgéiied at the
d#scrstion of i;ha ﬂpéuiminé Authority Tﬁe appoinén;ant
will alse be subjest to he tgrmingtmd by the vaarnment
;gthout any not;ca during the probationary period and
thereéféer mlég oée moﬁﬁé'; notice on either side. Thay
g;;s alse refuted the allegationg made By the applicanﬁ
mgéﬁing the motives sttributed to Respondent Noo? as
E;;ai;ng Qithout-.%vy justification or any evidenca, They have
alsc stated thét the allegaticns of mala Fide %ttrigu;ed
go Rasp;nde;; ﬁb%GS ha; basg.gog varifieé by them‘and these
have not been borne out on the facte, Tﬁ@ gpplicant having
bsen appointed on 21.1;1586, duniqg hisg Fi#et year of

probation ending on 214141987, the confidential report
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for the peried snding 20411987 was furnished by Respondent

ﬁd%3 in his capacity es the Reporting Officer and the Same
;;3 revieusd bg Adaétionél TXC {T) as stie@iﬁg Of ficer,
A%;e¥ ost;iniaéhtha %éprcval of the Textile ﬁu@miesinnér,
the remarks met; duly ;ommunicated to the applicent on

244731987 { Annexute=fm2)d

i
i

S -Aécnrﬂihg tt; the Respondents, despite communicating
the shortcomings of his first yeér‘s perfomance vide

memo Tandun datad 21.7.1987, the epplicant did not shou

any improvement in the se;;;; ;é;r éf probagion; %he
uﬁsatisfactery performence in the second year was also

communicated to the applicant on 2nd May, 1988, As the

confidential report of the app;icant for the year 1986
cuntaiﬁed edverse remarks iﬁ gértaiﬁ reépects, the same
were also communicated to the eppliéant on 23.6;1988 H

tha applican#&e reprasentat;on dated 15;7.1?88 against
these adverse remarks was duly corsidsred %g& then rejected,
in thé commund ciition addressed to the applicent dated

3148+1988{Ann.A 14), in order to give another chence to the

epplicant, the competent authorzity extended the probstion

period of the applicant for one more year i.ce with ef fect
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fran 214141988 to 204141989, The epplicant’s perfermance during
the extended peticd of probetion was assessed by different

of ficers. ﬁlthuugh he had to be posted only under Respondent

Nos3 dus to the nature of his work, but he was given additional

charge of work under a diffeiant of ficer namely, Ore \
f;ﬁ:ﬁ; Srivestavs so that a fresh and independent acsessment
of his work could be madé'gg another cfficer. fha Raspondent‘s
contenticn is that even during the extended period of
proﬁatian, the applicantis wprk'was not found satisfactory

-as per the ;saassment of the officer urder whom he was

placéd end after cunéidgring all aspects, the services

of the spplicant were terminated =nd communicatsd vide

- order deted 7th April, 1989, Hence, they pray that this

Defie i not sustainable and may be rejocted,

'

6a As dicected by our order dated 19,4:94,tha

Respondentd had produced the relevant files of the

~ applicent, fh perusal of thaﬁréccrda»in the' case,including

the original files,we find that there i3 no substance in
\

the allegaticn of mala Pids made against RBSpondent Noe3s
| \ | , . o
The Respondents have slse conducted independent enquiry and '

come to the conélusion_that the allsgetion mads by applicant
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‘ agai.rst. Respondent N‘o.;i ars not borne out on the facts,

Mere allegation of mala fide or suspicion against the

superior of ficer is not suyfficient to sstablish this

» grbund.

s Ragarding the questian whether the applicantts
services can be termiﬁatad as per the Service Rules andg
not by terms of the contract, we havs perused the judgment

of the Supreme Court in Union of Indis v, Arun Kunsr Rov |
WW

[FTR 1986 SC 61 :7 o 1In a later judgment of the SUpreme '

Court dn the same point in Tgiveg; ahanggr Saxena Yeltate of U p.

L AIR 1392 (Uo1.79) 495-.»92], the court followed another

decision in State of LePg: v‘Kéusha; Kishore Shukla

Zrt1991) 1 SCC 4691 ~ a decision of three Jjudges ;7. The

Supremo Caurt in Saxepa's Cas® quoted the following
ogserQatich made in Shwk1a3% case, ﬁamely, -
" et the sorvice juisprudancs a tesporary
Lo i A i e s
sgrvices ara l;able tp be tsrmingted ia accordance

with the refevant service rules and the terms of

contract of service, If on the perusal of the

character rgll entries or on the basis of
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pralimina;yﬁihquiry on the allegetions mads
%é;;;sg anAkémployea;vthe ésmpetegt aﬁthority

| i; éatiafied tﬁat thg emplufea is nolt suitabls
for iha s;;ﬂica Qge¥é;po; gg; ;;ruic;s of the
temporary employes are terminated, no axgeptiun

can be taken to such an order of termination,®

%he fpex ecourt helde

" oA temparary g@vernment sarvant has no right to
hold the peit; his services are liable to he
terminated by giving him one month's notice
without assigning any reason either under the
tezma of the contract providing for sucﬁlte;m§gation
or wder the :alaVaﬁt étatutaxy Tules regulating
the terms ?dd conditions of temporary government
servantse A temporary goverrment servant cany | .
howsvez, be-'dismissed from lservice by way of

'punishmentawheneuar, the conpstent authority is

that
satisfied/the work and ¥ conduct of a temporary

-sewvant is not setisPactory or that his

continuance in service is not in nublic intersst

on account of his unsuitabdlity, misconduct or

inefficiency, it may sither terminate his serviges

 in accordance with the terms and conditions of the

—
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service or the relevant rules or it may

decide tO take punitive actian against

" the temporary government servant. If it

decides to take punitive action it may hold
a formal inquiry by framing charges and
giving opportunity to the government servant
in accordance with the provisions of Articls
311 of the Constitution™, ,..i.eeeeennuse

" It must be borne in mind that a temporary
governmant servant has ne right:ts hﬁld

the post and termination of such a government
servant does notuiéiﬂ,him wit h any evil
consequences, The evil conssquences as held
in Parshotam Lal.Shingra,casé' do not include ;
the termination of services of a temporary

government servant in accordarc.e - with the

terms and conditiaons of service,"
8. Having regard to the late; decisiﬁns of the
éﬁpreme Caurt,refe;red to above, it is, thersfore, possi-
ble for thelsovernment to terminate the services of the
applicant who uvas holding.the post of Beputy Director
on a temporary basis in accordance with the fefms and
conditions of service or under ths reléuant statutory
rules regulating the terms and cogditians'of temporary |
Government servantg Thélapplicant's‘allagations to the
contrary that since he has acquireq a status, he can anly
be terminatéd undsr Rule 5 of the CCS (Temporary Service)

Rules, 1965 is without substance and is rejected,

9. + We have perused the original Annual Confidential
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Reports of the applicant and have found éeveral

adverse entries about the unsatisfactory performance

of the appl;cant during his initial perieod of pro-
bation and extension, The arder of terminétiqn is

an order simplicitor which purports to terminate the
Services of the applicant forthwith i,e. w,s.f. 7.4,1989
in terms of para 2 of the memorandum dated 4.10.?985,
which had set dut the terms and conditinns of his
appointment, During the probationary period, the
applicant'uas liable to be terminated without notice

and thereafter at one month's notice from either side.
The applicant has not brought to our notice any material
that he stands autdmat?cally confirmed after the probation
period which was extended vide memo. dated 31st August,

1988 upto 20.1.1989. The Respondents have relied on the

judgment of Supreme Court in Kedar Nath Behl, v, _The

State of Punjab and others /TAIR 1972 5.C, 8737

and contended that this uas not a case of automatic
confirmation in the post and the applicant was still

on probation at the time when the termipation aorder

had been passed.

\

10, In the facts and circumstances of the case,
following the dscision of the Supreme Court in

Kedar Nath Behl v,

The State of Punjah and Others(supfa)
7
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we Find that the applicant has continued in the past
as probatiéner.till he was terminated from service
under the terms and conditions of his appciﬁtment
letter. The second ground taken by ths applicant
is alsc rejected; )
1. In the facts of this case, we raje;t the
!

| applicaqts plea cf mala fide and prejudice raised
against respondent No. 3, In the resulf, we find
that this is not a case which warrants any inter-
ference. The application is dismissed, .There will
belno ordef’as to costs,
AN r—g&:%;:__ | %«, ol g

(Lakshmi Swaminathan) (S.R. ‘Adide)
Member (3) , ' Member (A)




