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In the Central Administrative Tribunay^^
Principal Bench L3^

Nbu Delhi

QsA.No, 1836/89, Date of decisioni •

Hon'ble 3h^ 3,R. Adige, Member (A)
Hon'ble Smt. Lakshmi Suaminathan9 Member (3)

Shri PeC,-3ain,
s/o Shri Ghambirmal 3ain,
R/o No, 207, Santoshi Apartments,
Novgardh Road, BHAYANDER (EAST),
Dist, Thane, nahar3shtra-401105, Applicant
(By Shri S.C, Luthra, Advocate)

versus:

1e Union of India
through Secretary,
Ministry of Textiles,
Udyog Bhavan,
Neu Delhi-110 011.

2» Textile Commissioner,
Neu C.G.O, Building,
Neu Marine Lines,
Bombay->40G 020,

3, Shri K,3. Desikan,
Director,

, (Chemical Processing Section),
Office of Textile Commissioner,
Neu C.G.O, Building,
Neu Marine Lines,
Bombay-400 020»

(By Advocate Shri Madhav Panicker)

0_R_D_E_R

^on'ble Smt, Lakshmi Suaminathan, Member (Judicial )_/

The applicant, uho uas working as Deputy

Director (Chemical Processing) in the Office of

Respondent No. 2, has been terminated from service

by Order dated 7th April, 1989 (Annexure A-l),
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Prior to this Order, he had also rec^Av/ad certain

adverse remarks in his Annual Assessment Reports

for the yeais 1986 and 1987 vide Office Memoranda '

dated 21.7,1987 and 2.5.1988 (Annexures A-2 and A-3)

and also Office Memo, dated 31,8,1988 whereby his

probation period had been extended by one more year

w.e.f. 21.1.1988 te 20,1,1989 (Annaxure A-1l). This

Q.A. has been filed by the applicant challshginQ- the

validity of these

Zorders^, culminating in the order of termination of

his services {Annexure A-l),

2, The brief facts of the case are that the

applicant uas appointed as Deputy Director (Chemical

Processing) vide Memorandum dated 3rd October, 1985

on a temporary basis uith probation period of tuo

years from the date of joining the post. He joined

the post on 21.1,1986 under Respondent Wo, 3 i.e.

Director of the Section, uho uas his immediate super-

ior namely, Shri K.S, Desikan. According to the

applicant, Respondent Nq, 3 uantad the applicant

to be out of tha job and had, therefore, taken the

opportunity to harm him at the first available chance,

The applicant alleges that Shri Desikan had directed

the applicant verbally to grant permission to sell

certain material to a particular company to which

\

\
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he bed objectedi K© has referred to certain detailed notings

on the file with regard to this matter in which ha has alleged

that .Shri Oesikan has^ Inter^alia^f dis-regarded the order

of his superior tuith mala fida intention and also nurtured a

gradSB against the afldicant due to his ind^endent thinking

in the matter. The second allegation made by the applicant

is that Shri Qeeikan had oounaelled the applicant not to

cacommend ths ease of a patty, u-hidi acaardlng to hi®,

was for ulterior motives and Ister on one of parties ,

naaely^ Shri Kacheriwala had roet Shri Oasikan at his

residencsft In proof thereof^ the appUeanfe has produced the

original visiting card on tahich, he states, that Shil

Oaaikan had written his address in his ©jn hand-writing'i'

According to the appHcant respondent Ro,3 bad acted in

a prejudical and mala fide mannar against'him^ Ha has filsd

another 0«a« 1936/90 ^allenging the recording of the

adyerse entries which is dealt tflitb seperately»

3i Ihe sscoraJ main ground taken by the applicant for

diallengiRQ ths termination order is that

(i) appointment to ^uernniant; aeryiosj the
applicant had acquired a*3tatus* and he

is Qouerned by the rules made under Article

309 of tha ConstitutiDri» Ps such, rule S of
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th© Tampsrary (Ssrwicss) Rules, 196S Snea to bs

caspSiet! with uhlch has not been done in his

case. He raHes upon the judcpiBnt of the Supteme

Ckjurt in UOI &Qzs \;«A:^un Kutaas Boy /°ATfl 1986 36 SI JX

lo this case the Hon'bia SupEsma Court held —

It is now wall settled that a Soyernmsnt

•sryant uhoss appointmsnt though originates

in,.,.a, contractj .acqui.res a statu© and

thereaftBE i© goviernad by tiis servica rules

and not by the terms of esotrad;* The posuers

of the Go^arnraent under Article 309 to make

rules, to sagulata the seruics conditions of

it© enployaeB ara very luide and unfettsrsd#

These powars can be exercised unilaterally

jjithoot oonsenfe of the smployeas

eoncernBd# It will^ thet8fora,bB idle to

contend that in the cf^® of employess undar

the Goyernraentf the terms of the asntract of

appoinbtiient should prevail oyer ths ruisa

governing thair ssrvi63 conditions.The origin of
serwica often times is ccntractuaaS'

Qovarnraait/v Thera is always an offer and

acmptanes, thus brir^ng into baing a
oorapleted contract betwean the Ck)V®rnfnant

and its employe8s4 Ones appplntad, a, fkawerraaent

affwant acquires a status and theraaftsr his

position is not one^ gousrned by the contract



•<s3» \

of appointroenfc. Public law goysrning sarvics

conditions steps in to regulate the rslatiorwhip

batuBBn the employar and employee,"

Tlis Respondents haue refuted the above avsrsents

and contend that the te croinatiof? order dated 7th April,1989

is yaHd^ Ps per the terms and conditions of the offer of

appointment confeaiOBd in the WemorandutB dated 4th Dctober^ .19B5

it is stated that thou<^ the .poat is permanent, the

appointment of fche applicant is only on temporary basis

and the appHcant udll ba on probation for a period of

tu!0 years which may be extended or curtailed at the

discretion of the Appointing Authority; The appointment

will also bs subjojst to ba terminated by the GowBrmant

without any notics duxlng the probationary period and

thereafter iiith one month's notice on either side. "Hjay

hB«B alBo refuted the aiXegaticna made by the appHcanfc

segsEding the isotivea attributed to Hespondent No,3 as

being without any justification or any et^idenca. They hav?e

also stated that the allegationa of male fide attributed

to Respondent Sot 3 has been got verified by them and these

have not teen bame out on the facte. the applicant having

been appointed on 21.1,1986, during his first year of

probation ending on 21.1,1987, the confidential report
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for the peilod ending 20*1.1987 uas furnished by Respondent

No'iiilS in hie capacity es the Reporting Officer and the sjsne

was tsviewed by Additional TXC (T) as Rswieuing Officer,

After obtaining: .the approval of the Textile CDramissioner,

the remarks were duly canmualcated to the applicant on

21^711987 <AnnQXUie-ft-2)!i^

5'« Accori!U.ng to the Besporejenta, dasplts ccramuoicjating

the shortcomings of his first year's' parfomancQ vide

menorandun dated 21»7,lg8?, the applicant did not shouj

any improwenent in the second year of probation. The

unsatisfactory peirf'ormance in the second year was also

ctsramunicated to the applicant on 2nd Kay^ 198B» Pb the

oonfidsntial report of the applicant for the year 1986

containad adverse semarks in certain respects^ the sasne

were also communicated to the applicant on 23.6.1988 j

the applicanfc'e representation dated 15,7,1988 against

these aduerse remarks was duly considered arrf then rejected.

In the coramuniciition addressed to the applicant dated

31,8#1988(Ann,A 1l), in order to give another chance to the

applicant» the competent authority extended the probation

period of the applicant for one more year i,e, with effect
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ftm 21,1,1988 to a.1',ig69. The eppHcaot '̂s parfcrmance during

the extended paticd of probation uias assessed by different

officers. Although he had to be posted only under Respondent

Kof3 due to the nature of his work, but he was given additional

\

chaTQs of work under a different officer namely, Dt,

T«l/,K, Srivastaua so that a fresh and indopcndent assessment

of his work could be made by another officer^ The Respondent's

contenticn is that even during the extended pariod of

H probation^ fcho applicant's work" was not fourd satisfactory

as per the assessment of the officer under whom hs was

placed end after bonsidering all aspects, the services

of the applicant were terminated and communicatsd uide

order dated 7th April, 1989. Hsnce, they pray that this

'0,A, is not sustainable and may ba rejected*

, te directed by our order dated 19,4^94,the

0 Respondents bad produced the relevant files of the

applicant. Qa pertiaal bf tbQ..rscords.. in the: case^lficludiriQ

the original files.we find that there is no substance in

the allegation of mala fide made against Respondent No,3»

\

The Respondents have also craiducted independent enquiry and

jy? - erne to the oonelusion that the allegation tnads by applicant
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against Respondent Ho.3 are not bome out on the facts,

Rere allQgation of mala fids or suspicion against the

superior officer is not sufficient to establish this

ground,

Regarding the j^i^ticn mhather the applicant's

saryicos can tarmijjatad as per the Serwica Rules and

not by terms of the contract, ue haus peruaed the judgment

of tha Suprerae Court in Ui^on of India \;.Arun Komar Rnv

^TR 19BS SC 61 _y , In a later judgment of the Supreme

Court 6n the same point in Tjjvenl ahankar Saxena w.atahg nf- ii,o,

£ AIR 1392 {Uol.79) 495-302^1', the court follouiad another

dedaion in St.ate of u.p. o.Kaushal Kishore Shukla

Zr*Cl99l) 1 see 691 - adecision of three judges J?. The

Suproraa Court in Saxsiia»s case quoted tha folloudng

observation made in 3h»aiaa»s case, namely, -

" Undar the sstvice jurisprudence a temporary '

employee haa no right tfe hold the post and lUa

ssrvices are liable to be terminated in accordance

with the retevant service rulea and the terms of

contract of aervice. If on the perusal of the

character rfin entries or on the basis of
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against; an ^©mployesj,: the oosnpetent authority

is aatisfied that the employee is not sultabls

fos the sersiricQ tahereupon the services of the

taaporaEy employee are ternjinafced, no exception

can ba taken to sudi an order of terminafciona**

The %)ex court held-

" A temporary governmant servant has no right to

hold the postg his services ara liable to bs

tsrnsinatad by giving him one month's notice

without assigning any reason either under the

te^8 of tha contract prouiding for such temination

or under the saleuant statutory rules regulating

tli8 terms add conditions of temporary goyernraent

seryanfcse Atenjporary gotfesnmBnt ssrwant can,

haweyer, bs'dismissed frcsa 'service by way of

punishroent.'jjheneuQrj, the competent authority is

that
sati3fl8d/ths uork and conduct of a temporary

servant ia pot setiafactnrv or that his

gontinuancs in aeryice is not in oubiic. interest

on account of his unsuitability, misconduct or

inefficiency, it may either terminate his ssryit^s

in accordance with tha terms and conditions of the
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serv/ice or the relevant rules or it may

decide to take punitiva action against

the temporary government servant. If it

decides to take punitive action it may hold

a formal inquiry by framing charges and

giving opportunity to the government servant

in accordance uith the provisions of Article

311 of the Constitution",

" It must be borne in mind that a temporary

government servant has no right , to hold

the post and termination of such a government

servant does not visi"t'„ him uit h any evil

consequences. The evil consequences as held

^ Parshotam Lai Shingra case' do not include
the termination of servicss of a temporary

government servant in accordarc-a ^ uith the

terms and conditions of service,"

8. Having regard to the later decisions of the

Supremw CwUr t,referred to above, it is, therefore, possi

ble for the Government to terminate the services of the

applicant uho was holding the post of Deputy Director

on a temporary basis in accordance ui th the terms and

conditions of service or under tho releuant statutory

rules regulating the terms and conditions of temporary

Gouernment seruants The applicant's allegations to the

contrary that since he has acquired a status, he can only

be terminated under Rule 5 of the CCS (Temporary Service)

Rules, 1965 is uithout substance and is rejected.

perused the original Annual Confidential
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Rsports of the applicant and hav/s found sev/sral

adverse entries about the' unsatisfactory performance

of the applicant during his initial period of pro

bation and extension. The order of termination is

an order simplicitor uhich purports to terminate the

ssryicGs of the applicant forthuith i.e. y.s.f. 7,4.1989

in terms of para 2 of the memorandum dated 4.10.1985,

uhich had set out the terms and conditions of his

appointment. Durirg the probationary period, the

applicant uas liable to be terminated uithout notice

and thereafter at one month.'s notice from either side.

The applicant has not brought to our notice any material

that he stands automatically confirmed after the probation

period uhich uas extended vide memo, dated 31st August,

1988 upto 20.1.1989. The Respondents have relied on the

judgment of Supreme Court in Kedar Nath Behl. w. Thp

ltate_g_f_.Puniab and others /^AIR 1972 3.C. 873_7

and contended that this uas not a case of automatic

confirmation in the post and the applicant uas still

on probation at th^ time when the termination order

had been passed,

\

ID. In the facts and circumstances of the case,

foUouing the decision of the Supreme Court in

•— —— ^ (supra I
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ue find that the applicant has continued in the pa'ist

as probationer till he u/as terminated from service

under the terms and canditians of his appointment

letter. The second ground taken by tha applicant

is also rsjectedo

In the facts of this case, ug reject the

I

applicants plea of mala fide and prejudice raised

against respondent No. 3, In the result, ue find

that this is not a case u hich warrants any inter

ference. The application is dismissed. There will

be no order as to ccsts.

-——- /7^^i ^
(Lakshmi Suaminathan) (s.R. ^Adi/e)

•'̂ '̂"ber (3) Member (A)


