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OCRDER

Hon'ble Smt. Lakshmi Swaminathan, Member(J).

This case hasr been remitted by the Supreme Court
by order dated 21.8.1995 (SLP (Civil) No. 9969 of 1993)
to examine the applicant's claims on merits. The Supreme
Court has held that so long as the appellant is in sérvice,
a fresh cause of action arises every month when he is
paid his monthly salary on the basis of a wrong computation
made contrary to the rules and the question of limitation

does not arise) excepting on the question of recovery of
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arrears for the'.past period. In other\ words, while it
was held that with regard fo pfoper pa& fixation the_appli—
cation cannot be treated as time barred since it ic based
ong recurring cause of action, the cther reliefs including
the arrears, if any, has .to be considered and decided

in accordance with law.

2. The‘briéf facts of the case are that the applicant
had joined service in the State of Punjab as Demonstrator
in the Government Polytechnic in 1967. Thereafter, he
had joined the Railway service on 7.7.1978. The applicant
has challquéd the pay fixation done by the Railways in
the ordef déted 12.8.1985 as being incorrect as it 1is
not in accordance with the FR 922-C (replaced by FR 22(%)(a)

(1) = Rulc 2018 <3f N.R.S,N, In the. State Government,

the applicant was appointed in the pay scale of Rs.700-

- 1200 '(revised). According to him in July, 1978, he was

B

receiving basic pay of Rs.800/- plus Rs.50/- special pay

as Demonstrator in Government Polytechnic. According

~to him, his next jncrement of Rs.30/- in the State Government

was due on 1.8.1978. On. his .selection by respondents
1 and 2, he was offered the post of Senior Chargeman
(Mechanical) in July, 1978. Shri V.K. Rao, learned counsel
for the applicant, has submittcd that the applicant was
entitled to the benefit of pay fixation under FR 22(I)(a)(1),
i.e. . for his pay fixed in the post of Senior Chargeman
taking into account the notional pay in the post of Demon-
strator held by him together with the increment. duc to
him on 1.8.1978, which in this case would be Rs.30/-.
Therefore, he submits that if the applicant had continued
in the post of. Demonstrator with the State Goverﬁment,

he would have got the basic pay of Rs.830/- + Rs.50/-



€

B

o ‘ e

as special pay as on 1.8.1978, i.e. Basic Pay of Rs.880/-.
To this, he claimé that he is entitled to add one increment
of Rs.30/- (Rs.880+30 = Rs.910/-) as on 1.8.1978 which was-
due tb him on that date Which should have been taken into
account by the respondents while fixing his .pay under
Rule 2018 as on 1.8.1978. The learned counsel submits
that the respondents have not protected the pay of the
applicant while fixing his pay incorrectly)by the impugned
order dated 12.8.1985. He further submits that the applicant
had also exercised, his option within one month of his
appointment to have his pay fixed wunder FR 22(I)(a)(l),
previously FR 22-C. He also submits that in the impugned
pay fixation order, the respondents have fixed the pay
of the applicant as Rs. 610/- w.e.f. 28.2.1979 instead
of fixing it from 1.8.1978. The learned counsel has further
submitted that the respondents have fixed the applicant's
pay in terms of the instructions contained in PSS 6447
which is the same as Rule 2018. He submits that‘Circular
No. 6447 1issued by the Railway Board refers to certain
clarifications regarding application of FR 22-C to State

Government servants on appointment to higher {posts under
: le stafes + :

5
the administrative control of Railway Boardzé this itself
shows that the applicant was appointed to a higher post
from the post he held in the State Government when he

was selected as Senior Chargeman.

3. The second grievance of the applicant is that
he has not been considered for promotion to the post of
Foreman Diesel when his junior Shri Avtar Singh was promoted
to this post initially on ad hoc basis w.e.f. November,

1981 and later regularised from that date. The applicant
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has submitted that both he and Shri Avtar Singh were working

in the _Railways i;e.' Delhi Division and the applicant

was transferred to. Ludhiana only in January, 19@2. He,

therefore, claims that he being'senior to Shfi Avtar Singh

shouid have been considered for promotion in 1981 iﬁsxmaﬂ
;J8£XXK§§XX§6§§6§X and the"respondents having failed. to do

‘sol he should not be pénalised. He, therefore,. claims

that he should be treated as promoted to the post of Foreman

Diesel w.e.f. 21.11.1981 in "the pay scale of Rs.700-900

“51‘ - with 511 consequential benefits inclﬁding payment of arrears

of pay and pay fixation.

4. The respondénts have filed their reply and Shri D.S.
Mahendru, learned Droxy counsel for the respondenté has
also been -heard. The reépondents have submitted that
they have correctly fixed the pay of the .applicant when
he was appointed through the Railway Service Commission
as Senior Chargeman in 1978. The details of the pay fixation
have been given in para. 4 of the reply. They have also
submitted that the fixation .has been Adone as per the
instructions contained in P.S. 6447 in grade Rs.550-750=
620+42% D.A. (260/—) = Rs.880/-. They have further submitted
that since his Vpay héd to be fixed at par with the pay
he was drawing in the State Government at Rs.850/- p.m.
he had to be fixed at the stage of Rs.610/- + 42% D.A.
which was equal to Rs.866/-. The 1learned counsel for
the respoﬁdénts has also produced the photo copy of the
service record of the applicant in which it has been stated
that he was appointed on 7.7.1978 and posted as Senior
Mechanical Chargeman in the graae of Rs.550-750. Shri

D.S. Mahenderu, learned proxy counsel, has submitted that

2
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the applicant's pay has Dbeen correctly fixed in terms

o=

of FR2(I)@)( 2 )as the new post did not invol&e the
assumption of duties and responsibilities of greatér
impértance. It may, however, .be added here that the
respondents have nowhere explained as to how they have
fixed the pay 6f the applicant at Rs.610/- in the scale
of Rs.550—750. w.e.f. 28.2.1979 when they had themselves
admitted that he had joined the rail&ay service on 7.7.1978.
With regard to thead hoc promotion given to‘Shri Avtar Singh

in 1981, the ’}espondents have submitted that there wasa&
change of division and as the applicant was got interested
at that time, Shri Avtar Singh, who was in Délhi division,
was given promotion’whereas the appliCant was in Ferozepur
division. Aé mentioned above, this fact has been denied
by the applicant who claims that both of ’them were 1in
the same divisiqn at the releyant time in 1981.
The respondents have submitted that aftér Shri Avtar Singh
was appointed as vForeman Diesel on ad héc basis in 1981
he was regularised in that post on the basis of the modified
selection as per the orders of the Railway Board .in 1984.
They have also submitted that the applicant did not represent
against the ad hoc promotion of Shri Avtar Singh in 1981
or thereafter till 1988 Dbecause it involved the change
of division as the abplicant was working in Ferozepur
division and the ~ad hoc promotion given to Shri Avtar
Singh was in Delhi division. It is relevant to mention
here that the applicant has not given any reason for
condonation of the delay in agitating the matter regarding
promotion. In 'the circumstances, the respondents have
submitted that the applicant's élaim for refixation of

his pay is not tenable. These facts, however, have been denied

e
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by the applicant who has submitted that Shri Avtar Singh
and he were in the same Delhi division in 1981 and his
claim for promotion has been wrongly overlooked by the

respondents.

5. I have carefully considred the pleadings and lengthy

‘submissions of both the learned éounsel.

6. In the impugned order fixing the pay of the applicant
dated 12.8.1985 the respondents have stated that his pay
has been fixed at par with his pay in the State Government
i.e. Rs.850/- p.m. in grade Rs.550-750. On this calculation,
they have submitted that he has been fixed at the stage
of Rs.610+42% D.A which is equivalent to Rs.866/- and
that he will "earn 'gnnual increment as Senior Chargeman
(Mech.) in the grade of Rs.550-750 showing Rs.610/—'w.e.fn
28.2.1979. The learned proxy counsel for the respondents
was unable to explain as to how the  date of 28.2.1979
has been taken in fixing the pay of the applicant at
Rs.610/- .in the scale of Rs.550-750. Admittedly, it
is seen from the photo copy of the service record of the
applicant submitted by - the respondents that the applicant
has been appointed on 7.7.1978. If so, the fixation of
the applicant's. pay at Rs.6ld/— w.e.f. 28.2.1979, néither
supported by any documents nor the rules is, therefore,
untenable.‘ The subsequeﬁt fixation of the applicant's
pay at Rs.630/- w.e.f. 1.2.1980, Rs.650/- w.e.f. 1.2.1981
and so on, and Rs.700/- w.e.f. 1.2.1983 shows that the
respondents have taken the date of annual increment from
1980' as the first of February whereas in 1979 the date
is shown as the end of February. These varying dates
have also not éyen been attempted to be explained by the

respondents in their reply and the consequential fixation

}g'of the applicant's pay cannot be supported.
—
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7. Another factum mentioned by the respondents as the
basis for their calculation and fixation of the applicant's
pay which is also strongly relied upon by the applicant
is the instructioﬁs contained in PS 6447. These
instructions issued by the RailWay Board deal with the
fixation of pay under +the administrative control of the
Ministry of Railways. In particular, reference has been
made to the Railway Board's letter dated 2.12.1966 regarding
application of FR 22-C to State Government servants on
appointment to higher posts under the administrative control
of the Railway Board. The clarification given in this
circular is with regard to the term 'basic pay only' which
would mean the basic pay in the State Scales after first
revision on the pattern of the recommendations of the
second Pay Commission for Central Government employees
and not the basic .pay after the second ~Oor subsequent
revisions of +the State Scales, if any. The circular
no doubt refers to the application of FR 22-C, revised
FR 22(I)(a)(1))when a State Government employee is appointed
to a higher post under the administrative control of the
respondents., There is force in the submissions made by
the 1learned counsél for the applicant that when admittedly
the respondents have applied the principles enunciated
in .Circular No. 6447 to the applicant's case in fixation
of his pay on his appointment from State Goverﬁﬁent to
the post under them, then it would mean that the post
of Senior Chargeman is a\higher post. FR 22(I)(a) provides

the method of fixation.of the initial pay of a Government

servant who is appointed to a post nxxxyingxx&mkk&sxxmxk}?;/

538




carrying duties and responsibilities of greater importance

than those attaching to the post held by him earlier which

includes fixation of his initial pay in the time scale

of the higher post at the stage next above the notional-

pay arrived at by increasing his pay in respect of the

lower post held by him regularly by an increment at the

stage at which such pay has accrued or rupees twenty fivé

only, whichever 1is more. According to the applicant,

he has also exercised the option provided under this sub-

:; section within the prescribed time ‘limit to have his pay

fixed under this Rule from the date of his appointment

with the respondents. The respondents have, however,

denied that the applicant is entitled to the increment

%A in the 1lower post held by him with the State Government
‘ which is, thefefbre,  contrary‘ to the 'proviéions of FR
22(1)(a)(1). In the facts and circumstances of the case,

} therefore, the applicant is entitled for refixation of
" his initial pay from. the dafe of his appointment with

\ L the respondents on 7.7.1978 in accordance with the provisions

of FR 22(I)(a)(1).

8. Regarding the second claim of the applicant for
promotioh as Foreman Diesel w.e.f. NoVember,. 1981 when
he claims that his junior Shri Avtar Singh was promoted,
it 1is seen that neither of the parties has placed any
material on record to arrive at the conclusion whether
these +two persons were or were not working in the same
division, namely, Delhi division at that time.  This is
a question  of féct which is in éontroversy. However,
it is seen that Shri Avtar Singh has been promoted to
the post of Foreman Diesel only éﬁ ad hoc basis w.e.f.
21.11.1981 from which date the applicant also claims-that

he should be promoted as Foreman Diesel and be given arrears

ag'and other consequential benefits. The respondents have
g ' |




S
~

v

—9-

also submitted that later he was regularised by selection
in accordance with the modified instructions fdr selection
in 1984. The respondeﬁts -have submitted that 'by"

these instructiong,'theAmode of seleétiOn had been mbdifiéd
and iﬁstead of written test and ina voce test, the same
was done by scrutiny of confidential reports andb record
of service. The-appliCanf has himseif stateﬁ%hét he was .
also selected -énd promoted'»as Foreman Diesel in the DPCi

meeting held in 1983 w.e.f. 8.7.1983.

9. The Supreme Court in the order dated 21.8.1995 (supra)

has held as follows:

"...It is no doubt true that if the appellant's claim
is found correct on merits, he Wéuld' be entitled
to be paid according to the properly fixed pay scale
in the futuré and the - question of limitation would
~arise for recovery of the arrears for the period.
In other words, the appellant's claim, if any, for
recovery of 4arrearé _calculated on the basis of
difference in the pay which has become time barred
would not be réCoverable, but he would be entitled
to proper fixtion of his pay in accordance with rules
and to cessation of a éontinuing wrong if on merits
his claim is justified. Similarly, ‘any. other
consequential reliefs claimed by him such as,
promotion etc. would alsb be subject to the defence
of laches etc. to disentitle him to those reliefs.
The pay fixation can be made only on the basis of
the situation existing on 1.8.1978 without taking
into account any otper' consequential relief which
may be barred by his laches and the bar of limitation.
It is to this limited extent of proper pay fixation
the application cannot be treated as +time barred

since it is based on a recurring cause of action".
10. From the above, it is seen that the Supreme Court
has left open the question of relief relating to promotion,

etc. which wouldﬁbe subject to the defence of laches and

' delay which would disentitle the applicant t6 those reliefs.

-~
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. The O.A. has been filed in September, 1989 after considerable
.delay' which has not at all been satisfactorily explained.
If fhe applicant was aggrieved by lthe promotion of his
junior Shri Avtér singh w.e.f. November, 1981 on the basis
of which he claims ‘that he should also be promoted, he
should have agitated +this matter well in time in the
] appropriate forum. Aé observed by the Supreme Court:
quoted above, the consequential relief claimed by him
for refixation of his pay on promotion in 1981 is squarely
barred by delay, laches and limitation. It is also relevant
to note that as the applicant ciaims that he ought to
have been promoted as .Foreman Diesel w.e.f. 21.11.1981,
then the cause of action has also arisen more than thfee
years prior to ‘the constitution of- this Tribunal under
the Administrative Tribunals Act, 1985. and it 1is also

'barred under Section 21 of the Act. Therefore, applicant's
claim for promotion with consequential benefits of

refixation of his pay felating to the promotion of Shri
Avtar Singh with éffect from 1981 is rejected on the -grounds

of being barred by limitation and jurisdiction.

. 11. The 1learned counsel for the applicant has also made
a submission that the respondents maylbe directed to gomplete
the applicant's service -record and transfer the Provident
Fund to the present employer, i.e. Respondent 4. With

'fegard to this  claim, the. respondents have submitted
a 1e£ter dated 24.5.1996 iésued by Respondent 4. This
letfer refers . to aﬂ -amount of Rs;5525/— as the balance
of PF amount of the applicant which was transferred only
on 20.2.1992 to them on which the:interest is also payable
‘along with the principal amoﬁnt of Rs.5525/-. The

~respondents 1 and 2 are directed to transfer the due amounts

¥
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and settle this 1issue with Respondent 4 in accordance
with the rules and instructions expeditiously, and in
any case within three months from the date of receipt

of a copy of this order.

12. In the result, this application is partly allowed
regarding refixation of the applicant's pay on his joining
the serviées of Respohdents 1 and 2 from 7.7.1978, from -

the date claimed by him, i.e. 1.8.1978 in accordance with

‘the relevant provisions of FR 22(I)(a)(l). The respondents

are directed to refix the pay accordingly within three
months from the date of receipt of a copy of this'qrder.
However, the c¢laim for arrears -of diﬁference of pay on
such refixation will be w.e.f. 1.12.1989 i.e. three —
months from the date of filing 6f this application. The claim
ﬁgr Promotiqn as Foreman Diesel y.emf. ,Novembgr, u1981

with consequential benefits is rejeqted.

In the facts and circumstances of the case, the-plaim
for interest on the arrears amount does not appear to be

i
o

iustified and it is rejected.

\3. The Original::Application succeeds as given " in

paragraphs 11 and 12 above. No order as to costs.

A

(Smt. Lakshmi Swaminathan}
: Member (&)

'SRD’




