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The applicant, Shri Kul Bhushan .has filed this

application under Section 19 of the Administrative Tribumals

‘Act, 1985, challenging the following orders:~

a) Order of transfer dated 13.2.1985, transférfing the
applicant‘gs chief Parcel Supervisor (Rs.700-900) from
New De;hi to dehpur.

b) Order Nb.OG&OT/B/Misc/BS dated 6th September, 1988‘
conveying the.order of Chief Commercial Superintendent,
Nbrtﬁern Railway, New Deihi - the'appellate authofity'- :

" that the applicant %be deemed fo'have compuls&rily‘ '
rétired with-efféct from the date.vtheotdgnsfbr

A

‘removal from service were passed."
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24 The applicant was appointed as a Commercial Clerk
in\ the Indian Railways on 2nd June, 1;949. After |
successive promotions he attained the level of Chief
Parcel Subervisor in the pay écale of ks.700-900 on the
Delhi Di vision of the Northefn Railway. The ,applicant has
been an active membér and an office-~bearer of the Uttariya
R#ilway Mazdoor Union (ﬁRMU). ‘He is said to have attracted
 hostile attention of the.rival union vzz. Northern Railway
Mazdoor -Union (NRMU) who accoi'ding to him were instrumental
ix_z making a variety of complainté against him. The son of
¢  the applicant who is also working oh the Northern Railway
ig said to have discoveted/helped in unearthing fradulent
transa’ctioné thereby safeguarding the .interes;: of the '-
:ai;way admini.stration, inviting hostilit}\' of certain
business houses in addition to some individuals. -
in the interest of promqtion of healthy tréde union
a\ct:‘.vities, the respondents haire allowed the recognised |
L ] . unions etc. to borrow the services of serving Government
employees on foreign service termé.‘ In sﬁéh’ cases leave
salary and pension contribq_tion are requiréd to be péid by
1;he union etc, in terns of the: provisions of FR=115 read
with FR=-120, Pension'cohtribution however is not payabie
in respect of not more than two of such serving émployeeé
on de'putationAwith the uﬁohs- eté. In accordance y&th the
‘above scheme and at the requést of the URMU the General
Manager, .Nori:hern Rail;yay, Res;):'ondent No.1 sanctionéd the
depufation of the applicant_ to work as a whole time trade

union worker with the URMU with immediate effect o
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usual foreign service terms vide order dated 31.12.1982 (page

/

87 of the paper book)s, Although the follow-up orders were

issued by the lower authorities féz relieving the applicant, ‘
he was relieved to joihéukﬂv on 14th'Decembe:,.1983 (p.92 of

the paper book)s The saﬁction letter however did not indicate .
the duration for which the deputation was appéoved. While
?he_applicant was relieved on 14,12,1983 to work as a whole time
'wofker with the union, respondent'Nb.l‘issued a letter.dated
.20‘2'1984 to the unidﬁ thét the‘deputation period of the | | |
appliéant had exbired én 31;12.1983’and that hé may,therefore,

be relieve& ;nd dit;cted to report back to his barént

department. The URMU, however, advised the responéent No.1

that it'was not possible to relieve the applicant as he had

 joined their office only on 14,12.1983. The URMU also

sought extention of thé périod of deputation for one year
vide letter dated 13th March, 1984 (p.93 of the paper book).
-Since, however, no fresh sanction was issued Dy respondent
No.l and the.URMU was being pressed to gelxeve the app11cant
he was rglieved on 20.4;1984 with the directién to report
to respondent No.4. ﬁRMU also xequested that the appl;cant
ﬁay be sent back to the union as soon as the fresh sanctzon<
ext ending t'he period of deputation is issued by respondent
No.l, with whom the matter was ﬁeing:pursuéd.. The gpplicant,
‘however, resumed duty in the 6ffice of respondentﬁbﬂ_on;~
20;4.1984.- Thereafter respondent No.l issued ihstruétidhsybn
8;5.1984-(p. 97 of the paper book) permitting the appiicant

. . .

‘to work as a whole time trade union worker on deputation

“with URMU from 14.12.1983 to 13¢12,1984, The respondents

&




Na.f 2 & 4, however, did not react till 12.11.1984 when

the a.pplicant was relieved to join the off:.ceof the
union. The applicant resumed duty mth the Lent Authority
on 30, 11, 1984 and remained on 11:s role till 8th October,
1985, The applicant reported for duty in the office of
lfeépondent‘ No.4 on 8th October, 1985 but he was not
allowed to join dut.y.\ On 24th October, 1985, .hi.s-
reporting paper etce were ret'orned to h.im.' | This action
Iseems to have been teken as tt'le, respondeﬁts treated the
applicant ”on duauthorised depetation- with URMU,as his
deputat:.on had expﬂ:ed on 31.12 1984, -1In the meantime,
respondent No.2 v1de otder dated 13,2,1985 (p.108 of the
| paper book) transferred/ the applicant alongwith the post - |
to Jodhpur ﬁﬁsion 'with:immediate'effect on.adxﬁinistra.tive
gtound’s.'for imediate'compiia'rx'ce'. It J. s the contention
of the applic:aet that an office~bearer of the union cannot
be vti‘ansferree.w_ithout ptior.coesuitafioe with the pnioh.
His next contenj:ion’is that when the transf"er ordet was
, issueo, vthe appi-icant- was with the 6RMU and that the
General Secretaty of URMU vide letter dated 16.2.1985
(p 117-12.1 of the papetr book) had brought the entire ma.tter~
to the notice of respondent No.l with the request that
: the transfet order of the applicant may be cancelled,
The appl:.cant has, therefore, urged that ms transfer
order dated 13.2.1985 was in contravent:.on of the
instructions issued by the Rallway Board vide letter
dated 19.2.1960 (p.124 of the paper ‘book) which prov;de

i

that:-
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"The Board have decided that in future, when it is

proposed to transfer a Trade Union official from one

station to another,.the proposal for transfer should be
communicated to the Union concerned by the officer
qrdering the transfers The Union should be allowed

to bring to the notice of the DD/RS/DS and if necessary

later to the Ge.M., any ob jection £hat they have to Qake
against the proposed transfer.' If there is no agreement
at the lower level, the General Manager would consider
the question and his décision woﬁld be final. The
Board have also advised that sufficient notice should

| be given to thé Union §f the Transfer of a Union.dfficial

to enable the union eifher to tepresentlthe case to the

_authorities or to arrange for the work'of the union

official t; be taken charge of J"

The transfer of an office-bearer of a fecognisgd-union
from one station to andthgr can, thus, be effected ordinarily
in'consuit;tién with the uniﬁn. In case of difference of
opinion:at the lower level, General ﬁanager is the final
arbiter. | |

In fhis case the transferee was not only an office-
bearer but was also as a whole time trade union worker
with URMU during the time peribd when he was trénsferre&.
A.resolutiﬁn is said to have been passed by the URMU to
protest against the transfer of the appliéant, serving a
notice of strike weeofe 18tﬁ November, 1985. The applicant

has contended that after the notice of strike was issued
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on 18th November, 1985, ﬂthé‘respondents took a very
: \vi'ndictive ‘attifu_de' against_him._;:e;-cotrsequent to trhe notice
of strike the‘ conciliation proceedixés started and during
‘ thir perio‘d the 'applica,.nt war served i th a copy of the
order, removing him from service vide Northern Railway's
iett_er dated 27‘.""&1.41985, addressed to ,Asristé,nt Labour |
Comm:.ssxoner . |
The order dated 27.9.1985, removing the appircant

from éervice (p;176 of the paper book) reads as under:-

"RE: Removal frém service of Sh, Kul Bhushan

shri Kul Bhushan_,' Chief Parcel Supervisor Grade 700
.'900 has been removed from service& \_wi_th imediate
effect -by Pivi. Railway Manager, ‘Jodhpur vide letter
No.sdTZS/Misc/SS -dated (;‘*‘8‘8.85.‘ His service pé.rt'iculars

are as under:-

Date of birth ‘ 82".5.‘193-0-i

Date of appointmem: 2.“6‘.‘“19493%

Permanent/Temporary Permanent

Present post Chief Parcel Supervisor

Sala:y/gradé o 730 (700=900 R.S.)
Sd/-

n
Senior Divl. Personnel Officer
Northern Railway, Jodhpur.

: 3. The _applng,nt submitted that appeal dated 1.1.1986
against the arder of remévr.l from service to the Chief
-COmmercial Superintendent, New Delhi and a petition to
the General Manager, Northern Railway, respondent No.l on

18.-1.1986. In the said appeal he pleaded that the order

7

of removal from service communicated to him, dogot

T )
\
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indicate any reasons ﬂor has an opportunity been given to

him to defend himself ‘He further submitted that he has
not received any charge-sheet. However, from the
conciliat}on proceedings and the replies'given by the
admxnistratien before the Assistant Labour Cbmm:ssxoner,
Delhz, he surmxsed that some v1g11ance case has been made
out against him, He, however, disclaimed any knowledge of
_ of the

the‘detailszyagrlance cases In his petition to the

General Manager, respondent No.1l, he submitted tﬁat he wae
on deputation during the period from 12,11, 1984 to 3,10,1985
in compliance with the order of respondent No.1 dated
8.5J1984. He was relzeved to proceed on deputation by
fhe.Station'Superintendent, New Delhi on 12.11. 1984, He
further urged that he was not workzng under DRM, Jodhpur
vand therefore he does not understand as to how DRM, Jodhpur
'nRM, Jodhpur has passed the orders reroving him from

' service. He alleged that he has been perhaps made a
victim of a conspiracy by the rival nhion along with the
dis-honest merchaets.» He, therefore,>p1eaded teat rhe order
of removal from service issued by DRM, Jodhpur under whom
he never worked, may be quashed, Despite issuing reminders,

he did not receive any response,

4, | Under these‘circumstances, he‘approached\the Tribunal
under Section 19 of the Adm1n1strative Tr1buna1s Act, 1985,
challengzng the val:dlty of the order of removal from |
service dated 6+8.1985 in OA-646/86, The said 0A-646/86

|
was disposed of by the Tribunal vide its judgement dated

20.4.1988 directing the appellate aethority to dispose of
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the appeal of the applicant with the following directions:-

".....Applicant statgs that he has not filed any appeal
except the one dated 1,1.86 addressed to the Chief |
Cbmmercial Superintendent, the representafion dated

. 1841486 to the General Managér, Northern Railway, :

‘New‘Delhi'and'the reminder to the Respondents on
5¢7.86. If the respondents have received a Meﬁorandum
of appeal, it must be the appeal sent by him on 1;1.86.

s

They have received the Memorandum of appeal filed by the

applicant against the order of removal that appeal should °

be treated as one filed within time and disposed off | -
the appeal within a period of three mo\m‘:hs from today
‘and communicate the result to the a‘pplicl:ant.y This
applicafion is accordingly disposed off.
44 However, nothing said herein will stand in the.
way of the applicant cha;lenging any adverse order that
may be m;de by the Appellate Authority in this behalf,
As the appeal is freated having been filed within time;
+ the Respondents shall dispose off the same onﬂmetii\:s.
| 54 In view of the subsequent order of removal made
: agaiy‘nst the'a'ppliéant, the‘c‘:c‘vnsideration of legality or
| -'prbp;igt‘y.;' ‘of the order of transfer impugned in this
applic;tion hgs becone academiAc. We, therefore, do not
propose to go ihto the merits of that order so long as
the order 6f remo val operates, It is, however, made
cleé,;t' that it does not amount to approving the order of
transfer or treatiﬁg it as a legal or proper one.

whether the order of removal should be upheld or
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quashed, it is for the Appellate Authorit? to consider,
If the order of removal is quashed if necessary at this

stage it could be questioned and gone into.

S HN This application is allowed to the extent indicated
abo ve, "
5. In pursuance of the afore-quashed judgement of the

Tribunal, the appeal of the applicant has been disposed of
bY,the Chief Commercial Superintendent, Northern Railway in .
the following‘orderrdated 6.9.1990 (ps66 of the paper book)i=
 -"Shri Knlbhushan shéuld be deemed to have compulsorily
‘retired with effect ffom.the date the order for’

removal from service were passed.”

6e Aggrieved by tﬁe ozﬁer of the Appellafe Authority
dated 6th September. 1958 the aphlicant prefe;red a revision
petitioﬁ under Rule 24 (2) of Railway Discipline & Appeal
Rules, 1968 to respondent Nd.l on 11,9.1988, Without prejudgce-
to his right the applicant also sent number ° of rep;esegtatio@s
to obfain his,rétirement benefits from the respondents, In
responée‘he recei ved two cheques for Rs.608 and Rs.37,788 dated
28.4.,1988 and 18th May, 1988 respecti wely. The latter cheque
is said to be towards pay@ent of thé'Provident Fund money.. *In
the endpthe applicant has approached the Tribunal agaip to seek
~redressal of his grievances and has pra:yed for the following
reliefs:= - |
i;) 'a)  quashing the order of_trangfer dated 13th February, 1985;
D) . order of removal from;service dated 6th August, 1985

passed by DRM, Jodhpur and communicated to the applicant

on 27.11,1985, and;

c) the 6rder of compulsory retirement passed by ti;%??ﬁférCial
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ii) declgring the applicant entitled to be reinstated into -
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Superintendent,

-service with all consequential benefits from the date
from ﬁhich he has been removed/compulsorily retired from
service; | |
iii) to pay the abplicant all the retiremeﬁt benefits to
the extent they have not been paid wiéh penal'intereét
at'24% per énngm. |
7e This application was admitted on 26.9;1990'éftet‘
hearing Advocate, Siti G,D. Gupfa, who appeared for the
applicant, notice waé issued to the respdndénts for interim
relief, ieturﬁable on 2_4.10;19&9. On 24,10,1989 when the
~ case caﬁg up again, the respondents were not representéd_
altﬁough respondents 1 & 2 had been served. A fresh notice
was issued to'respondents No,3 & 4, returhable on 17.;1.1989._
Cn 17111989 againva freshznoticé was issued.to resbondeﬁ¢s‘
No. 3 & 4, returﬂﬁble on 14,12,1989, On 14.12,1989 a fresh
notige was-issﬁéd to{respoﬁdent.mb.4, returnable on 12,1,1990.
On 8,1,1990 appliéanf was represented by Advocate, Sﬁrj
Aé.b. Gupta, fgspondents No. 2 & 3 were not present nor had
they filed their repli to the application, A fresh notice
was ordered to be i5sued to réspondent No.4; retugnable on .
5.2;1990; and an interm'order directing thé,respondents to
pay all the rétirement benefits for the period of setviée
in accordance with the Rules withig one.weék from the date

'of.receipt of a copy of this order was also passed. The




respondents were again given time to file their written

_statement on S:Z.t?QO, although none of them was represented.
On 5¢4,1990 the learned counsel for/the applicsnt Shri G.D.
Gupta filed an affidavit in proof of service of the notice
<>n"respendent No.4. Since respendent No.4 was not present
despzte serv1ce. he was set ex-parteJ The other-respondents
. had -also not entered appearance, nor had they ﬁ led any
wr;tten statement. The Bench felt thet for proper

_ adguddcatron one more opportun;ty may be given to the .
respondents to file writtensstatement within four weekse

' The respondents were also directed to produce the relevantt
-f11e relating to the drscxplinary proceed;ngs initiated
'against the appl:cant as well as file dealing with the

' payment of retirement benefits to him on the next date of
hearxng fixed for 28.5.1990. On 28.5.1990 the Court "

A observed that neither the respondents entered appearance
desprte service nor had they filed any written statement.
The case was, therefore, ordered to be listed for final
hearing on 20;8:;990. On 31.8.1990 when the case came up
for hearing again the respondents were not representeds

: 81nce the respondents have neither put up their
appearance, nor filed any wr;tten statment despite
adequate opportunities, we have no alternative but to
ﬂﬁroceed in the case ex-parte. Ve, therefore, heard

Shri G.D. Gupta, counsel for the petitioners

8+ . The learned counsel for the petitioner urged that

order of transfer of the applicant to Jodhpur had no

 validity,as he was on deputation with URMU to work as a
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whole tame trade union worker upto 8.,10.1985. Since the
order of the transfer is :.nva.hd any d:.sc:.plmary proceed:.ngs/
action initiated against him for unauthorised a,bsen/cg wo_uld
be j.nval.id‘é‘ The applicant 6_0u1d not be expected'tol join
"duty _in’ Jodhpur Di‘_yi_-vsion nn expiry of députat;‘.qn nith”URﬁU

on 31512'."‘1984, in terms of ‘Divisinna‘l ltailway' Manager's

New Delhi order dated 1332.’_198_5,‘ ‘transferritg him to Jodhpur,

as'at that time he was actually on deputation with URMU,

Under these circumstances the charge-sheet issued and
orders of removal from service passed are illegal, malafide:.
and without any basis, He, therefore urged that order of

transfer of removal from service and order of compulsory

retirenent shouid be set aside in th‘e interest of justice.

9. The facts of the éaée as _..::éiifted from the record
nade available b& the applicant are that being an actiwe
worker and 6ffice-ibearer of‘ the one of the recngnised trade
unions, lns service.s. wer-e-‘bortnwed with the approval of the
- GM by the union (URMU). The ‘sanction t:or deputing the
apphcant to URMU on foreign terms was first issued by
tne-General Manager, r.esponqent No.1 on 31.12;‘1982.‘ , ';'he_
deputation was to be for a period of one year but he wés
spared to proceed‘on deputation only vide memo No.CPS/
Staff/83(m) dated 143 73’”1983.' When the respondent No.l
asked for the repatriatiqn of‘ the applicant tg "?thé RN '-'7'
narent nepattment on 203251934 on expiry of the deputation
penod on 31.12.1983 the pphca.nt was with URMU ounly for

17 days, xtenda.ng the period of over-stay. The URMU has

also explained to respondent No.l on 14.12.1983 the %
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circumstances of the case, asked for extendiﬁg the period
of deputation for one year vide their letter dated 13.3.1984.

. S:;;zce no fresh sanct:.on was received, the appl:.ca.nt was

" relieved by the union on 20,4,1984, In the meantime, a
‘fresh sgnction was issued by resbondent Noe.l permitting the
qpplicént to.work as a whole time trade union vorker én
deputation from 1441271983 to 13.12,1984 vide orders dated
8%’?5‘*&%198_4}( In sipte of r‘ec'eipt of this saixct_ion he was
relieved by réspondent No‘é‘4 to rejoin the URMU only on
12.11.1984, where the applicant resnmed duty on 30, 1151984,
From this day onwards he continued to remain on the role of
the union till Octbb_er, 8, 1985. :On his relief from the

~ URMU on 8th October, 1985 the respondents did not permit

| him to join duty and during the period wnen he was with
URMU, he was transferred vide order dated 13,2.1985. The
respondents had issued ordex; transferring the applicant

along with his post to Jodhpur Division on 13.241935 on

the-aséumption that his petiodof.deputatiqn has expiréd

§n 31;12:i§84. It is.obvious from the above. that when the
,seéond spell §f deputation'ﬁas'sahctioned by respoﬁdent No.l
and he was relieied.for the second time towards thg egd‘pf
the approved depﬁtatzon period viz, on 31 $12,1984 to join
'URMU (although.the sanction issued was for the period was
14.12&1983 to 13.12.1984), URMU seem to have decided to
retain the applicant for a period of qne years During this

périod he is also said to have been on sick leave,




thg following facts militate:against the action’bf the:
respondents., On both ;he occasions the General Manéget'approved
- the deputation of the gpplicant’for a period of one year‘but
the lower authority seems to have nulified the sanction on
both the occasionstéiuﬁﬁhgdthe applicant towards the fag end
of the approved period of deputation., It is difficult to
find fault with the applicant or the borrowing authority
in . éuch circums¥ances. .URMU also have reasons to believe
that the actual period of deputation on the second occasion
which'is within'thé limit of one yeét.would Be regularised by
respondent Nb.i as the approved deputafioﬁ\was intended to be
fof a period of onevyear 6n each of the two occaéiqnsé
Furfher the General éecretary,AURMU has also advised respondent,
No.1l that the'appiicaﬁt had joined their office'only on
30:11.1984 and that thé& intendéd't04;étain his services
for a period of one year. This'wés*not contradicted by the
respondents,’

These above facts, however, do not appear to have
enféted in the reckoning of the concerned authofitiés when .
they tabk actidﬁ against the appilicant for unaﬁthorised absence
and removed/bompﬁlsbtily retired him from,service& The

' consideraiion_given_by-the respondenfs_to thé‘recognised unions
in thg interest of,promgting éea}tyy apd,q§rm§nio§s'industrial
relationS'seems’té hgve f?béen~i¢5t751gﬁ£:of;nﬁ1&&" dé“"éift
Aét believe that the resﬁondehtS'wdqld have followed fhe Péth'
which they aid, intentionally$ But we have not been zble to

, ‘
determine the events that might have taken place in the green

2
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room for lack of cooperation from the respondents, There is

no alternative with us but to draw adverse inference.

| Havingvregard to the above and recognising the facté
as they are before us, we quash the order of transfer dated
13.2,1985, transferring the applicant from New Delhi to
qqthur as a:bitgéryiand illegal. Since the oréer of transfer
dateg 13.2,1985 is set aside as ébove; the proceedings/action
taken against the applicant for unauthorised absence when
actua;iy he was on deputation also cannot surviwve, Ve,
therefore, also set aside the order passed by the disciplinary
autno;ity, removing the applicant from service dated |

6481985 and the order of the appellate authority dated

. 6.9¢1988 deeming the applicant to have compulsorily retired

weelfs 6.8&1985’when the order for removal from service was

passed by the Divisional Railway Manager, Jodhpurd

cons_equentiy, we order and direct that the ‘applicant;
shall be reinstated in service we.e.f. 6.8.1985 with all
consequential benefits. He will‘be deemed to be in the
service of the union (URMU) w.e.f. 6&8.l9$5 to 8th October,

1985 and thereafter he shall be in service of the respondents

till the date of his superannuation, He shall be also

entitled to all conséquential benefits.

GO L e
. (T.S. OBEROI)
v, o)z'j /770 , MEMBER (J) :

MMBR(A) pe=




