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CENmAL iC^MINISTRATIVE IRIBUMAL: PRIIdP.-U, BEN3-1 :,/DSIHI

0.A.M3. 1732 OF 1989 DATH CF DECISION: 13-9-1991.

Gopinath Ojha. •• Applicant.
Vs.

Executive Engineer ;(Civil)
CPVCi, I^few Delhi and others. .. rtesponcHits.

Shri R.V.Sinha, Counsel for the applicant.

Shri K,C.Mittal, Counsel for the respondents.

CQRAM:

Hon^ble A^r.G.Sreadharan.,Nair, .. Vice-Cha"^nian.

Hon'ble Mr .s.Gurusankaran, .. Member (A)

J U D G M £ NT

Hon*ble Air .S.Gurusankar an. Member (A):

The applicant on his retirement from the Army on

31-7-1980, where he was holding the post of Subedar Major

Grade-I with a basic pay <f Rs.3oO/- per month in Grade

Rs.700-800, was appointed as a Draughtsman Grade-Ill in

the scale of Rs.330-560 under respondent No.l w.e.f.

16-10-1980. On his initial appointment, his pay was fixed

at Rs,423/- at the stage of Rs.416/- plus Rs.7/- as^ecial

pay, taking into account his ivmy pension of Rs ,502/-

out of which the ignorable portion was Rs.l25/-{AnrBxure-A7) .

Vide circular dated 8-2-1983 (Annexure-^), it was advised

that with effect frcra 25-1-1983, the entire Army pension

in the case of personnel belof; Comnlssioned Officer *3 rank

retirwing before attaining the age of 55 years, should be

ignored and an option was to be exercised by retired ^my

personnel already enployed before that date within a period
of 6 months. In cases ctf persons, who opt to have their

pay ref ixed as per the circular at Annexure-A8, then their

terms will oe determined afresh, as if they have been em-

employed from the date of these orders and the option once ex-
ercised would be final. The applicant exercised his option
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within the 6 months period. However, his pay was\not

refixed inspite of a number of representations. Finally

vide Annexura-Al2 dated 15-10-1936, respondent No.l cpined

to the Superintending Engineer that the pay should be

refixed at Rs»560/- plus Ks.lS/- from 8-2-1983. The

Superintending Engineer vide his letter d ated 7-11-1986

{Annexure-Al3) addressed to respondent t4).2 opined that

the earlier pay fixation of Rs.423/- plus Rs»7/- per month

from 16-10-1980 was erroneous and it should have been only

Rs.330/- and also suggesfe d recovery cf excess payment.

It was, therefore, informed to the applicant that his

option for refixation of pay with effect from 8-2-1983

would net be beneficial to him, as he had already crossed

•Uie pay limit. Hence, the applicant did not press for his

revision of pay. However, without obtaining his reply, as

indicated in Annexure-Al5, respondent Ivb.l refixed his

pay at Rs.3®D/- per month with effect from 8-2-1983 ani

since by that time, the revised pay scales as per IV

Central Pay Commission's Recommendations had been intro

duced, his pay was also fixed at Rs.lSSO/- per month from -

1-1-1986. Aggrieved by this actan, the afplicant repre

sented, vide Annexura-Al6 to the Ministry of Personnel,

who indicated that refixation of his pay at Rs.380/- from
a

16-10-1980 would amount to/drop from his preretire.nent

pay, which is to be protected and further, it would net be

.^neficial to the applicant to get his pay refixed with
effect from 25-1-1983 as per the revised circular. However,
respondent i\o»2 refixed his pay at Rs,330/- per month with

effect fran 16-10-19SD and at Rs,380/- per month from

25-1-1983 and ordered recovery of excess payment already
made. Aggrieved by the sane, he has filed this application

prayir^ for setting aside the orders dated 12-4-1988 fixing
his pay at Rs.380/- per month from 25-1-1983 and at Rsa380/.
from l-l-lsa6, orders dated 24-7-1989 reiixing hts pay at
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H Bs«33D/- p.m. from 16-10-1900 and orders dated 23-7-1989

ordering respondent Wa.l to recover lis»900/- per month from

his pay and also directing the respondents to refix his pay

correctly at Bs.417/- plus Bs.7/- per month w.e.f* 16-10-1980

and at Rs*530/- per month w«e.f» 25-1-1983.

2» The facts have not been disputed, itie counsel for

the.4pplicant explained as to how the pay, which was originally

fixed correctly, has been wrongly revised downwards. He pointed

out that the refixation of pay has been done wrongly because,

the number of years for vsdiich the applicant had worked

in an equivalent or higher grade had net been taken into

I account correctly. He pointed out that he held the rank of

• i Subedar-Ma^^ax Group-A from 17-8-1967 to 16-7-1975 ard Subedar

Major Group-A from 17-7-1975 till his retinraent on 31-7-1980.

Hence, his total service in "ttie higher or equivalent grade is

for 13 years and his pay should be fixed at Rs.530/- w.e.f,

16-10-1980 and not at Rs.403/-. He argued that In any case,
evan if the respondents haS fixed his pay vcorgly, they have

^ violated the pitoclples natural justice in refixing his pay
downwards without evan giving him a chance to explain his
position. He alsp specifically pointed out~ that aftdr the
issue of letter dated 5-1-1987 and 15-1-1987 (Annexures-Al4
and a15), he had not given any request for revising his pay and
hence, refixation of his pay downwards with effect from
25-1-1983 at 8S.380/- was also without any authority. The
counsel also referred to the judgnent of the Full Bench of
thisTribunal delivered on 13-3-1990 in tte case of B.Ravindran
V. Director Gereral of posts. Ifew Delhi and others (1990{2)
ATJ 416) and argued that his pay should be refixed as per that
Judgment, He has also stated that since he had not given
any request for revision of his pay with effect from 21-1.1983
atter the position was explained to him vide Annexure-A13
his earlier option given in 1983. ,*,ich had not been acted' upon
by the respondents till 19 86, should be treated as withdrawn.
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3. The counsel for the respondents in ail fair ness

conceded that no oppQrtunity was given to the applicant

before fixing his pay downwards at Rs.380/- with effect

from 16-10-1980. The respondents have also admitted in

para 6 of their reply that no reply was received from the

applicant for refixing his pay w.e.f. 25-1-1983 and still

went ahead and ref ixed his pay at Rs,330/- by order dated

12-4-1983. It is well settled that a vested right cannot

be taken away v/tthout follaving tie principles of natural

justice and hence the orders of the respondents dated

24-7-1989 reiixing the applicant's pay downwards at Rs.SXi/-

per month with effect from 16-10-1980 is illegal and is

liable to be set aside» Similarly once the respondents

had explained the consequences of his option for refixation

of pay w»G.f. 25-1-1983 and wanted the applicant to give in

writing as to whejther he still wanted fixation, their

action in refixing his pay with eifect from 25-1-1983 with

out any reply from him is also liable to be set aside.

Further, any refixation of pay thereafterv^ofds can be done

only on the lines of the judgment of the Full Bench in the

case of Ravindran (supra).

4. In the circumstances of the case, we allow the appli

cation and give the following directions;

(i) The orders dated 12-4-1988 (Annexure-^l),
24-7-1989 (Atnnexure-A2) and 24-7-1989
(Annexure-A3) regarding refixation of his
pay on different dates and 28-7-1989
(Annenj re-A4) for recovery of Rs.aoo/- p.m.
from his pay are set aside,

(ii) Since the applicant has not given any fur
ther request for fixation of his pay with
effect from 25-1-1983, in view of the posi
tion explained to him vide Annexure-Al5,
his earlier option shall be treated as
withdrawn and no refixation of pay with
effect frcm 25-1-1983 shall be done.



- 5 -

(iii) The respondents shall ret ix the pay of the

applicant with effect from 16-10-1980,

keeping in view the orders of the Full

Bench in Ravindran*s case (supra) and in
case it involves any dcv/nward revision,

they shall do so only after issuirg a shcv;

cause notice to the applicant to obtain

his explanation before taking a final

decision. Until such a decision is taken,

the respondents shall not make any recovery
from hfc settlement dues.

(iv) We also observe that since the applicant
has retired in July,1990, the respondents

shall take inornediate action to settle his

dues expeditiously and in any case not later
than 3 mon1±is from the date of recei pt cf
the copy of this order.

Msi®as{A) VICE-CHAIHAIAN.


