CENTRAL ADM IN ISTRAT IVE TR IBUNAL
PRINGIPAL BENCH, DELHI.

Regn. N0.0O.A. 1674/1989. DATE OF DECISION: Marchl3 ,1992,
Onkar 3ingh Chandel cose Applicant.
V/s.-
Union of Tdia & Another .... Respondents.
CORWM:  Hon'ble Mr. P.C. Jain, Member (A).

Shri B.B. Raval, counsel for the applicant.
shri J.C. Madan, proxy counsel for Shri P.P. Khurana,
counsel for the respondents.,

The applicant is aggrieved by his transfer from
the Headquar'ters oifice of the Research and Analysis Wing
(for short, RRAW), Cabinet Secretariat, Government of Ihdia,
New Delhi, to J&K, vide Order dated 6th April, 1989 (Annexure
A=2 ) and Memorandum dated 8th August, L1989 (Annexure A=9),
by which he was relieved from his duties with the direction
to report to Deputy Conm iss ioner, 3B Jeammu, after availing
of usual joining time., He has prayed for quashing of the
above two impugned orders on the grounds of being arbitrary
and malafide, and for a direction to the respondents to allow
him et Delhi and continue his medical treatment to the
complete sat isfaction of his specialised doctors.

2. By an order passed on 25.8.1989 by a Single Member
Benchv of this Tribunal, the operation of the order dated
8.8.1989 was. stayed till 7.9.1989. This interim order was
'extended from time té tine -and is st ill operative,

3. The respondents have opposed the O.A. by filing a
reply, to which the applican't has also filed a rejoinder.

The respondents also moved M.P. No.1622/199L for vacation of
the stay order dated 25.8.1989 and by order dated 24.1.92,
this M.P. was directed to be heard along with the final hear-
ing of the case. Accordingly, learned counsel for the parties

have been heard both on the O.A. as well as on the aforesaid

M.P, Ihave also carefully perused the material on record.
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4, The relevant facts, br iefly stated, are as pelov
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The applicant was appointed as a Security Assistant

in the Intelligence Bureau (for short, LB.) with effect

from 17.10.1967. His services wsre placed at the disposal

of the Cabinet secretariat with effect from 21.10,1968 on

the formation of R&AW. On com ing to the new organisat ion, .

he was redesignated as Field Assistant and was promoted as

Senior Field Assistant (G.D.) in l97§ and as Ass istant

Field Officer (G.D;) in June, 1986. He was posted at Simla

from 17.10,67 to 16.9.70. On transfer to Leh, he wes relicyed

from Simla on 16.9.70. | On his transfer from Leh to Patiala,

he Wasi felieved on 11.12,75 and reported for duty at Patiala

on 20.112.4"75.' O.n transfer from Patiala, he was relieved on

"31.3.77 for going on transfer t_'o 3B Simla, where he reported

for duty on 21.4.77. I Mey 1983, he was transferred to Delhi

and posted at the Headquarters. His representations against

his transfer to J&K were rejected once by the Joint Secretary

(Personnel) and again by the Addit ional Secretary (Personnel),

His representation made to the 3Secretary was withdrawn by

him and thereafter he was relieved of his duties at the
Headquarters on 8.8.1989, HoWever, lesrned proxy counsel

for the respondents clarified at the bar that he was taken
back on duty in puraudnce of the interim order passed by

this Tribunal on 25.8. 1989 The applicant seeks relief prayed
for by him mainly on medical grounds. It is stated by him
that while on duty on 27.2.1986 at 3aket, he met with an
accident and was hospitalised as an indoor patient in
Safdarjang Hospital, New Delhi from 27.2.1986 to 18.4.1986,
Thereafter for a period of four months, he remained confined
to his house m plaster right upto chest. Even after opening
sf the plaster and resuming duty, he had to continue treatment
for most of the time as the iron rod which was inserted at
’she time of operation after the accident had to be extracted

by another operation. Iin December, 1988, when his condition

. » \2‘ ‘ \( ".a
again worsened, the COrthopaedic aurgeon of 3afdarjang
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Hospital referred him to Neuro ’Surgeon aga in who advised
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him to underg'o‘-EEG and CAT scan and the treatment of the
Neuro Sdrgeon still continues and on one such visit to him
on 21.7.1989, he was advised to do light duty and avoid

mental tension. I is also stated that he was advised to

- avoid field duty and was also réfe_rred- for admission for

operation on'2.12.1989. The facts about the accident and

resﬁltant opera—tion and illness are not in dispute.

5. The case of the respondents is that it is on>accoun't |

of the illness of the applicant and on his representat ion
received in April, 1988 and as per his reqUest, his hame Was
hot_ referred to £he Lepartmentsl Transfer .‘Advisory Ccm%rpittee
1988, although he had completed his required tenure at

fhe Hegdquarters. Accordingly, his name was not cons idered
by the Committee in 1988. But his name waé referred to the
Committee which met in March, 1989 and as per the recommenda~
tion of that Corrlmmit_te'e-, the i'npu'gned transfer order was
issued. He submitted his representation on 11.4.89 for
cancellation of his transfer order on,medical grounds and
because the date for orthopaed ic surgery was fixed on
10.7.89. On cons idération .of his request, his transfer was
deferred till 31.,7.89. It is also stated by them that

all his .represeh‘ta'tions for ,cénC'ellatiOn of his transfer
order subsequent thereto were also duly considered and it
was decided that since. the applicant ‘N"ill have to take leave
fo underéo operat ion in Jecember, 1989, he could do so by
tak ing leave from his new place of posting and that he was
also informed that the Controlling Off icer at 3B Jammu had
been requested to accomnodate him at j place where adequate
med ical facilities are available and also to grant him
leave as and when required by him for undergoing operat ion.
6. It is clear from the material on record that the
operation first fixed in July, 1989 and again in- Decenber,

1989 for e'xtracting the rod inserted in the course of the

. first operation has not been done so far. There is no

X .
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document on record to show that this has been postponed
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till date on the medical advice of the doctor concerned.

On the othér hahd, the respondents have placed on record

a copy of letter dated 8,3.91 from the Head of the Depart-
ment of-Qentra; Institute.of Orthopaedics, 3afdarjang
Hospital, New velhi in reply to a reference made by the
Director (Personnel), Cabinet Secretariat. The points on
which the advice was sought by the respondents @9 the reply
referred to apove areAas below: -

(a) dhether the iren rod is still
required to be removed - Yes,

(b) If so, hov early it could be
. removed and when he woyld be fit
enough to move out of Delhi = There is no
emergency.
(c) whether renoval of rod can be
done in Govt. hospitals at
places like Jammu, Amritsar - Yes very much
also. poss ible.
Thus, it is seen that the surgery required for extraction
of the rod, which was fixed in July, 1989 and then in December
198% has not taken place so far and it cannot be stated,
on the basis of the material on record that the delay in
this regard is due to medical advice, and that the rod can
be extracted by surgery in Government hospitals at a place
like Jammu where the apglicant has been ordered to be
transferréd, at his convenience as the above advice says
that there is no emergency. His transfer order had earlier
been deferred by the respondents on acbount of the surgery

having been fixed in July, 1989, Even during the period,

the transfer order has not been implemented s ince then

" under the interim orders passed by the Tribunal, .the applicant

has not undergone the surgery. Thus, on the medical grounds,
on the facts and in the circumstances of the case, no
intervention is called for from the Tribunal in the matter
of transfer of the applicant from Delhi where admittedly, by
nbw, he has stayéd nearly for nine years, the qormal tenure

being stated to be around three years only.

Ce. .
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7. The allegation of malafide cannot be upheld. No
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person againstwhos= malafide might have been alleged haslbeen
made a party by name in these proceed ings. Part iculars of
malafide as such have also not been furnished. 3Similarly,
the allegation of arbitrariness cannot be sustained. The
facts that as against the normal tenure of about three yesrs,
the applican£ was ordered to be transferred after a tenure
of nearly six years on account of his meeting with an

acc iden't’and- consequent ial hospitalisation and med ical
treatment, as also the deferment of the transfer. order for

a few months in 1989, are sufficient to show that the action
of the respondents in tranéferr ing the applicant, who is
undisputedly liable to be transferred to any place in the
country, cannot be stated to be arbitrary. Another contention
of.the applicant is that he has been advised to avoid field
duty and mental tension till such time he gets admitted to
the hospital and operated again, Thé respondents have stated
that the applicant's movements inside and outside the office
are free of any appare.nt- hand icaps. They have also stated
th-a;t ‘he has been atténding off ice regularly and that his
transfer was ordered onlvahen he was found performing his
duties normally and confortaply not ohly in the office but
also outs ide the off ice particularly when managing chartered
buses where physical strain is more than in the office. It is
also stated that arrangements were made to provide a place

of posting having adequate medical facilities and that he

can be granted leave even for his treatment at Oelhi. Learned
proxy counsel for the respondents also made a statement at the
bar that the applicant will be posted at Jammu unt il he has
undergone the- second operat ion ins'tead of being posted at
some interior place. These,in my view, should be sufficient
to take care of the medical problems of the applicant.

8. Another ground taken by the applicant is that his

wife lived at the native place in Himachal Pradesh, but

because of the injury suffered by him, he was compelled to
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br ing h}s tvo sons from his native place in Himachal Pradesh
to Delhi to help him physically in his daily requirements
and if he now moves to J&K set up, he will have to create
a8 third establishment for which he has no means. Problems
of family, including the problem of education of the children,
of a Jovernment servant are not uncommon in the cases of
those who are appointed to posts having transfer liability,
It has been held in a number of cases decided by this
Tribunal that such difficulties are not good grounds for
interference in the process of judicial review in the matters
of orders of transfer. In the case of GUJARAT ELECTR ICITY
BQAARD & ANOTHER Vs. ATMA RAM SUNGOMAL POSAHAN I (Judgémants
To~day 1989 (3) 3C 20), the Supreme Court observed as below: -

“4, Transfer of a Government servant appointed to a
particulsr cadre of transferable posts from one place to the
other is an incidence of service. No Government servant or
an employee of public undertak ing has legal right. for being
posted at any particuler place. Transfer from one place to
other is generally s condition of service and the employee
nas no choice in the matter. Transfer from one place to other
1s necessdry in public interest and efficiency in public
adm inistration. #henever, a public servant is transferred
he must comply with the order but if there be any genuine
difficulty in proceeding on transfer it is open to him to
make representation to the competent authority for stay,
mod if ication or cancellation of the transfer order. If the
order of transier is not stayed, modified or cancelled, the
concerned public servant must carry out the order of transfer.

113 .

9. | Another contention is that the applicant's transfer
has been ordered on'the basis of pick and choose. This
content ion is not substantisted from the material on record.
The ﬁnpugnéd order itselfshowsthat apart from the applibant,
15 other persons were also ordered to be transferred from
one place to another.along with thetapplicant. Further, as
already stated above, the applicant was not transierred for a
period of six years as against the normal tenure of three
years. Again, the transter is based on the recommendations
of @ Conmittee and not on the basis of the decision of any
single off icer.

10. I the-light of the foregoing discussion, I see no

reason to interfere in the order by which the applicant has
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been transferred from the Headquarters to JRK Set-up.
waever, the statement éf the learned proxy -counsel for the
reépondents made at the bar that on the applicant’s‘goingr
on transfer to the JRK Set—up,_he will be accommodated at
Jammu itself until he undergoes the operation for extraction
of the rod is noted. The O.A. is accordingly dismissed.

The interim order passed on 25.8.1989 stands vacated, No
costs. |

Q‘é Q:‘h-:s;‘

(P.C. JAIN
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