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DATE OF LDECIS IONg February:g_al990.

R.K. Parmar & Others coee Applicants.

V/s. ' ,
Union of India & Others .... Respondents.

Applicants in person.

Shri P.¥., Khurana, ccunsel for Respondent No.l,

Ms. Shyamla Pappu, 5r. Counsel with
Shri K.T. Anantharaman, Cocunsel for
¥ Respocndents No.3, 4, 6, 8, 9, 10, 14 and l6.

CORAM: Hon'ble Mr. P.C. Jain, Member (A).
Hon'ble Mr, J.P. 3hgrma, kember (J).

L. dhether nieports of local papers may be allowed
to see the Judgement? 7¥4,
2. To be referred tc the Heporter or not? 7y4.

3. hether their Lordships wish to see the fair WNe,
copy of the Judgenent?

4, To be circulated to all Benches of the Tribunal? W,
J \.JD- .Jt.xr l_‘r 1\ T_

(JJdgm‘ent f the Bench delivered
by Hon'ble Mr. P.C, Jain, Member)

The applicants, who are direct recruits belonging
to the Indian Ecunomic Service (hereinafter referred to
as 'Service!) filed this application -under Section 19 of
the Administrative Tribunzls Act, 1985, cﬁallenging the
Grade 1V seniority List circulated on 8.5.19856, said to
have been issued in implementation of the judgement of
the Hon'ble 3Supreme Ccurt in CHP 1595/1979 in Narender
Chadha & Others Vs. Unlon of India (1986 (2) SCC 157)
and all senicrity,promotions and rélated orivileges based
cn this impugned seniority list, and have prayed for the
following reliefs: -

tl. 4uashing/of the Impugned Senicrity list

and all promoticnal benefits of seniority
etc,, based on the same.’
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2. Redrawing of ‘the Grade 1V seniority list
by a. Exclusion of Officers on Ex~Cadre
, posts who were not covered by the
judgement of the Hon'ble Supreme
Court in the Narendra Chadha case.

b. Refixing of seniority of those
intermittently holding Ex-Cadre posts.

€. nefixing seniority of Officers whose
- entry into the IES is to be determined
with effect from dates on which their
posts were encadred into the IE3 and
not from any earlier date as has been
incorrectly done.
3. deview of all promotions in accordance with
the revised seniority list and making the
same operative from retrospective dates.
4. Filling up of the vacancies in Grade III of
the IES for the period 19,12.1983 and 15.6.1987
frem the date the vacancy arose, ™
2. The application was. filed on 17.8.1989 and was
admitted on 22,8.1989. Notice was directed tc be issyed
to the respondents for filing their counter-affidavits
within four weeks and rejoinder was to be filed within
two weeks thereafter, 4Parties_were to appear before
the Deputy Regisﬁrar (J) on 18.1.,1990, In the meanwhile, ,
the‘Hon’ble Supreme Court passéd an order in SLP Nos,l15175-
77 of 1987 and 11548/87 on 12.9.1989, observing that the
’ ’ . . \
Tribunal may dispose of this application preferably by
the end of December, 1989. In view of the aforesaid
order of the Supreﬁe Court, the case was directed to be
listed before the Bench on 22.11,1989. The parties were
also directed to be informed about the change in the date
of hearing. The pleadings were, however, not complete
by that date and time was allowed to the parties, vide
_ » ( ) A
order dated 23.11.1989. On 19.12,1989, it was observed
that the service on the respondents was also not complete;
therefore, it was ordered on that date that the case be
listed for firther directions on 7.2.1990, The case was,
however, again listed on 22.1,1990_in view of the order
- of the SupremelCourt dated 10,1.90 received vide. comnunica=~
tion dated 13.1.190 from the Registrar (Judicial) of the -
Supréme Court and a direction of the Hon'ble Chairman
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to place it before the 3ench on that date. The Supreme

-3 =

Court, in the order dated 10.1,1990 had enquired as to whether
the.preéent U. %, hod been disposed of as difected vide order
dated 12.9,1989 and in case it had not been disposed of,

the Tribunal was directed to dispose of the same by the

end of January, 1990. This crder was conveyed by the
Hegistra: (Judicizl) vide his communication dated 13,1.1990,
which was received on’ 17.1.1990. The applicants and the
learned counsel for respondent No.Ll, viz., Union of India,
appeared on 22.1.1990 after seeing the cause list, but the
other respondents had no notice of the hearing fixed for
that déte.‘ Thus, the final hearing was directed to be

fixed for 29.1,1990 and issue of notice to respondents

No.2 to l& through special messenger was also directed.

This case was before the Livision Bench comprising Hon'ble
Mr. P.K, Kartha, Vice Chairman (J) and Hon'ble ir. D.K.
Chakravorty, iember (A). This Bench heard the arguments
advenced by the applicants on 29.1.90. .4hen the case was
called on 30.1,1990 for further arguments, the representativée.of
the respondents brought te the notice of the Bench a note
recorded cn 25.4.1985 in File No.1l1024/l/86~IES of the
Department cf Ecovnomic Affairs, That anote had been recorded
after discussion Qith Hon'be Shri P.K. Kartha, Vice Chairman
(J) while he was in the Department of Legal Affairs as Law
Secretary. As this note dealt with the issuesraised in

this application, the above salid Divisicn Bench referred'
the matter to the Hon'ble Chairman for his directiors with
the observation that the propriety demands that the case

may be heard afresh by another Bench of which Hon'ble Shri
P.K. Kartha is not a member. The Hon'ble Chairman, vide

his order dated 30.1,1990 directed that this 0.4, be Listed
befcre the apecial 3ench. in Court No.4 for hearing on
3L.1.1990 as the first case after Part Heard and that the
orders psssed by the Hon'ble Zuprene Court on 10.1,90 may
also be brcught to the notice of the Special Bench. This

(Mo
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case, thus, came to us on transfer on 31.1.190. The
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applicants and the learned counsel for the Union of
India stated before us that even though the»case cannot
be disposéd of by the end of Januéry, 1990, this.Bench
should hear thé case and dispose it of as early as
possiole in the circumstaqces of the case,'vwe there-
after proceeded with the hearing of the case afresh,
and heard.the arguments on 31.1.1990 and 1.2,1990,

3. It meay be noted here ‘that this application is

an off-éhoot of the judgement 6f the Supremé7Court in

. the case of Narender Chadha & Others Vs. Unicn of India

‘& Others (supra) in which service rules for the Indian

Economic 3ervice and the service rules for the Indian -

Statistical Service were at issue and the petitioners

"also belonged to both these Services.

4. A similar application (O.A. 844/86 - Shri Partap
Narain & Others Vs. Union of India) filed by the direct
recruits belonging to the Indian Statistical Service, was
pending in the Tribunal at the time of filing the present

application. The said application has since been disposed

of by this Tribunal by its judgement dated 8.9.1989.

-5, After the Supreme Court delivered its judgement

in Narender Chadha's case, two applications had bheen
filed in the Tribunal by Economic and S3tatistical
Investigators in various Departments / Ministries, praying

that the respondents bé directed to prcmote.and confirm

‘the Investigators eligible on 11.2.1986 in Grede IV

or Class I posts of Indian Economic Service and Indian
Statistical Service with effect from the date their juniors
(ad=hoc promotees) were confirmed therein and to direct

promoticn of all eligible Investigators who had been

- denied promotion as a result of the ban on promotions

between 1981 and 1985 to Grede IV Class I posts with‘all

consequential benefits.- O.A., Nos. 698/86 and 1156/86 -
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B.S. Kapila Vs. Cabinet Secreta ary and Others, and Shri M. S.
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Sankanarayana & Others Vs. Union of India & Others respeciive=

ly. The Tribunal d sposed of these applications by a common
judgement dated 8.5.87 allowing the apolications to fhe
Ilhﬁited extent. It was observed that vh le tho aopllcants’
entire claim cannot be allowed, there is no impediment in
directing the respondents to consider the clzim of the
applicants for eppcintment against thé posts that have been
kept vacant in view oflthe interlocutory order of the Jupreme
Court dated 5.4.82., Before doing éo, the promotees already
officiatihg have to be regulatedlin accordance with the
directions of tﬁe Supreme Court; and the vacancies, if any,

available after such adjustment have to be filled up as

directed in the judgement. Anything said therein was.to

preclude the respondents from meéting the grievanée of the
applicant by creating supernumerary posts. _

B. . Special Leave Appeals have been filed against the
afcresaid judgement in Kapila's case (SLP (Civil) Nos.l1l548
and 15176-77 of 1987). In the 5LP, the appellants have filed

~applications for stay (CMP Nos.24895 and 32860 to 32861 of

1989).

7. Apart from respopdent No.l, viz., Union of India,
respondents No.3, 4, 5, 6, .8, 9, 11, 14 and 16 have also
filed their counter-affidavits in this case, ' The applicants

have filed their rejoinder. One Shri R.C. Mittal filed an

application on 25.1.90 being impleaded as a respondent, along

with his written statement of the same date. This application

was neither given any number nor listed.  Moreover, applicant

had not given copies of the same tc the applicants in this
C.A. till the date of hedrjng. As . such, no orders could be

pdSSCd on the application of Shri Mittal,

8. We have perused the material on record and heard

the applicants on 31.1.90, and Shri P.P. Khurana, learned
counsel for the Unicn of India and Ms. Shyamla Pappu, Senior
counsel for respbndents No.3, 4, 6, 8, 9, 10, 14 and 15 on

1.2,1990,

9. The applicants! main centention in this case is
that the Union of Indias, while preparing the impugned
senicrity list has not acted strictly in -accordance with

the orders of the Supreme Court in Narender Chadha's case

Qe
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and have assigned seniority in Grade IV of the Service
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L4 .
even to thase promotees who are not entitled to the same
as per the Supreme Court's order in the above case. The
case of the applicants, in brief, is as follows: -

In Narender Chadha's case, the SUpreme Court

+ disposed of the petiticn filed by the promotee officers

belonging tc the Indian Economic Service and the Indian
Statistical Service with the following directions; -

"Having given our ankious consideraticn to

the submissions made on .behalf of the parties
and the peculiar facts preéent in thié cgse we
feel that the appropriate order that should be
passed in this case is to direct the Union
Government to treat all persons who are stated
to have been promoted in this case to several
posts in Grade IV in each of the two Services
contrary to the Rules till now as having been
regularly appointed to the said posts in Grade
IV under rule 8(1)(a)(ii) and assign them
seniority in the cadre with effect from the
dates from which they are continuously-officiating
in the said posts. - Even those promotees who have
been selected in 1970, 1982 and 1984 shall be
assigned senicrity with effect from the date on
which they commenced tc officiate continuously
in the posts prior to their selection. For
purposes of seniority the dates of their selection
shall be ignored. The direct recruits shail be
given seniority with effect from the date c¢n
which their names were reccommended by the Commission
for appointment to such grade or posts as provided
in clause (a) of Eule 9-C of the'Kules. A seniority
list of all the promotees and the direct recruits
shdll be prepared on the above basis treating the
promotees as full members of the Service with
effect from the dates from which théy are continuously
officiating in the posts. This direction shall be
applicable only to c¢fficers who have been promoted
till now. This is the meaning of the direction

: giveh by the Court on February 1, 1984 which stated
'we wish to make it clear that there is no question
of any rotaticn éystem being appiied under the Rules,

Q.
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as they exist now.' All a_.pocintments shall
be made hereafter in accordance with the RKules
and the seniority of all officers to. be appointed
hereafter shall be.governed:by‘rule 9~C of the

" Rules.

"ie are informed that scme of the promotees
\ .

and direct.recruits who are governed by this
decision have been promoted to higher grades,
If as a result of the preparation of the seniority
list in accordance with the decision and the review
of the promotions made to higher grades any of them
is likely to be reverted such officers shall not be
reverted. He shall be centinued in the higher
posts which he is now holding by creating a
supernumerary. post, if necessary to accommodate
him. His further promotiocn shall, however, be given
to him when it becomes due as per ‘the new séniority
list to be prepared pursuant to this decisicn.
There shall, however, be a review of all promotions
made so far from Grade IV to higher posts in the

- light of the new seniority list. If eny officer
is found entitled to be so promoted to a higher
grade he shall be given such promotion when he
would have been promoted in accordance with the

new seniority list and he shall be given all B
consequential financial benefits flowing therefrom.
Such review of promotions shall be completed within
three months  and the conseqguential financial benefits

shall be paid within three months thereafter. In
giving these directions we have followed more or

less the directiocns given in P. 3. Mahal & Ors. v.

r——

Uniop of India & Ors (5) supra). ®

-1Q. The applicants' contenticn is that the directions

of the Supreme Ccurt in the above case, were applicgble

only to those who had been promoted to Grade IV of the B

Service and- what was allowed in terms of the deemed

relaxation of the rules was only regularisation of

appointments ¢f promotees to &Grade IV of the Service

~even if such appointments had been made contrary to the

‘rules. The applicants; therefore, further contend that

those who were never appointed to Grade IV of the Service

were ﬁot enﬁitled to any benefitvof seniority as gilven by
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| the Union ofllndia in the impugned seniority*list,
purportedly in pursuance of the judgement of the Supreme
Court in Narender Chadha's case. In support of this aver-
ment, {hey have pleaded that‘the Unibn of India gave:
relief to the folloWing categories of Investigétors/

ad=hoc promotee officers: -

(1) 25 petitioners in the petition before the

Supreme Coﬁrt;

(ii) 300 Officér5 of the two Services in respect

h of whom the petition had been fiied in a
representative capacit? in the Supreme Court;‘

(1ii) officers promoted after the filing of the

| _}' petition and not reverted mainly in view of
the ban on reversions imposed by the Supreme
Court on 1.2,1982; and
(iv) officers on ex-cadre posts not included in
the two Services, and that these posts are
not included in Schedule I of the Services
at all. 4 : '
o 1L, - The applicants urged that the following categories
4 have been wrongly included: -

(a) Those on ex-cadre posts, i.e., posts
equivalent in'pay scale to Grade IV of the
Serviqe and not included in échedule I as
laid down in the Service Rules (hereinafter
referred to as 'the 1961 Rules');

(b) those on Group 'BY posts-gazetted as well
as non-gazetted, i.e., in the scale of pay
of Rs.650-1200 (pre-revised) and Rs.550~900
(pre-reviéed); and

(c) those holding senior time-scale posts outside
the cadre in a pay-scale equivalépt to
Grade IIT of the Service.

| ) ’ (ii'-. v
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" to be 159.

. the Union of India denctified his name, but they have not

7

It is stated that the total number of such cfficers included
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under the above three categories is 126 as per the SLP
. . - l. . -MC‘,:..‘ 7 CL""
No.ll548/87 filed by Cabinet Secretary We. 3.S. Kapilas case

before the Hon'ble Supreme Court. & list of such officers,

which is stated to be not an exhaustive list, has been

) . 15‘((.5. !
given in'Annexure55uto the application, but as per computation

done ‘in para 6 of the application, this number is stated

12, The applicants further stated fhat the Goverament
has erred by giving seniority to officers who have been
intermittantly4hoiding posts in the Service retrospectively
even thbugh they belong to the following categories: =
| (1) Those who were reverted;
(ii) those who were on deputation;
(1iii) those who were on long periods of training;
(iv) those who were on long'periods of leave; and
.(v)-those whno. were given'seniority from dates
§rior to dates their posts were included in
the Service, |
Lé;_ It is further contended that in the case of one

Shri S.5. Ahluwalia, who was holder of an ex~cadre post,

taken steps to denotify the remaining office:s who were
on ex-cadre posts. They have alsoc not taken any steps
tb refix the seniority of officers who were intermittantly
ho;ding ex—cadre posts., .
14. - The case of the Union of India, in brief, is that -
(1) the application is time-barred as the cause
of action accrued to the applicants as a result
of iSsUingthffheesehiO$ity list on 8.5.1986;
(2) in implementing the directions of the Supreme
Court in Narender Chadha's case, they mave

adhered to the most judicious interpretaticn

(e o
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of the judgement and according'to them, the

"Supreme Court has clearly given the directions

in respect of all ad-hoc appointees irrespective

-

~of whether they were holding cadre vacancies
or ex~cadre vacancies; and
(3) that all persons, including deputationists
who had been continuously officiating in
_ Grade 1V were included in the select list.
Lé. _ In regard to the case of Shri S.S. Ahluﬁalia,

it is stated that he was appointed to the post ¢f Senior

Research Officer (3eneral Central Service) in the Planning

Commissioner with effect from 27.10.1973 and was'subsequently

confirmed in that pést with effect from 22,1.1980, Consequent

upon.his confirmstion in the post of Senior Hesearch
Officer,in the Plsnning Commission, his lien in the
Indian Eccnomic Service was terminated. They have also
referred to the procvisions of Fundamental Rule 12(b),
accgrding to which'a'GQVernment servant cannot be appointed
substantively to two or morézpermanént posts at the same
time and, therefore, fhe name of Shri Ahluwslia was
deleted from Grade IV and Grade III of the Indian
Economic Service vide Notification dated 2.1.89. .
16.  The other respéndents who have filea separate
counter-affidavits, have takén'the plea of limitation
and Have alsoc drawn attention to the Reviéw Petition
No.307 of 1986 filed by the direct recruits in the Sdpreme
Court against the judgement in Narender Chadha's case. In
the said_betition, they had sought review of ﬁhe judgément
cn various grounds, including that-as a result of the |
légal écnéequencés of interpretation of the RKules, ad=hoc
appeintinents cutside the cadre have been treated as valid
promotions without following the requirements of the
rules. The Supreme Court, however, dismissed the ieview
Shyamla g

Petition on 12.8.85. Ms./ Pappu, therefore, also taock the

plea of res=judicata while making the

.

above said contention,




7)

It "is further contended that in view of the provisions
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of Secticn 9 B(2)(b) of 1961 Rules, promotions of IES
officers in Grade IV or other grades can‘also be made by
the Cadre Contrclling Authority to any posts not included
in Schedule I and such appointments will be deemed to

be on @ regular basis. It was, therefore, argued that

if the promotee Grade IV officers of the Service have been

inuermittently-shifted to ex—cadre posts by the Cadre
Contrelling Authority, this cannot mean a discontinuity
for the purpcse of assigning seniority from the date of
their initial appointment against Grade IV of the Service,
They have aiso ccntended that the Supreme Court in
Narender Chadha}s caée<had.clearly given their directions
tc cover all ad=hoc appointees irrespecfive of whether
they were holding cadre vaoancies‘or ex-cadre»vacancies.
rﬁ; The applicants also filed along with this
O.A., Miscellanecus Petition No.l813/1989 seekiﬁg

the applicability of the judgement of this Tfibunal

in the_cése of Pratap Narain Vs. Uﬁion of India (O.A..
844 of 19856) to the instant case. In that case, the
épplicaﬁts were direct rec;uits.to the Indian 3tatistical

Service. They had contended that the seniocrity list

of Grade IV of the I3S issued on 8th May, 1986 was not

in accordance with the directicns of the 3Supreme Court
in Narender Chzdha's case. The ground of challenge was.
that as per judgement ¢f the Suprene Court in the said
case, only if a pérson had been working coﬁtinuou;ly

on ad-hoc basis against a Grade IV pcst, included in
the cadre of the I33, he was to be given benefit cof
bontinuous officiation of working cvn such a post and
that such a benefit could not be given to an incumbent
w#ho either did not hold a post in Grade IV of the
Service or did not officiate continuously in such a

3 y 1 3 Ve |
pcst or where an offlcer who, on the one hand, worked

on various posts outside Grede IV, either in lower posts

. QLM*
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of Class II/3r-up B posts, or higher posts and on the

other hand, wanted the benefit of so working in the
said pests for purposes of senicrity in Grade V. The
case of the respondents was that the Supreme Court in

Nariﬁder Chadha's case gave the benefit of continuous

~cfficiation towards senicrity irrespective of the fact

whether the incumbents were holding cadre or ex=-cadre
posts. Averment tc the filing of the Heview Petition
and its dismissal was also made and vn that acccunt,
the applicétion vas stated to be not maintainable.

18. _ After ConsideringAthe rivél contentions of
the parties, the Tribunal in its judgement dated 8.9.89
partly allowed the spplicatidn with the direction that

the impugned sehicrity list dated 8th May, 1986 shall be

lhodified by the Unicn of India so as to limit the beﬁeflt

¢f centinuous OffLClat‘On Lovards seniority only to those
anumoents who had ccntinuously cfficiated agalnst cadre

posts included in Grade IV of the IbS, even though their

appointments. were not made in aCCOLdanCe with Rule 8(1)(a)

of the Rules. However, if such a person, after appointment

to a cadre post, had gcne on deputgtiop, against a post

in the same or higher scale, and the cadre contrclling
authority certifies. that but for his debutation, he

~would have centinued to officiate in a Grade IV post of
the Service, the deputation period would not constitute

a break and the benefit of continuous officiation wonld:

-nbt be denied to him in respect of such pericd to rds

seniority. The Tribunal further directed that the
promoticns made to Sradg III ot the Service shall also
be reviewed in the light of the revised éenioriiy list,
19. .. ‘#e were informed during the or;l arguments
that the apﬁlicants as well as the résgcndents in Shri
Pratap Narain's casé (supra) had filed separate SLPs in‘

the Supfeme Court and the'same are still pending.

20 One of the mna in prelunlnary obJectlons urged by

the respondents
/in their ccunter-affidavits and during the cours e of oral

Qe ew
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argaments is that the applicaﬁion is time=barred., It is

not in dispute that the senicrity list issued on 8.5.85

and the promoticns ordered vide Notification dated

11.5.86 (annexure A-l1l to the application) in pursuznce

of the directions given by the Supreme Court in Nsrinder

Chadha's case are, inter-alia, under challenge in this

application. The application had been filed on

17.8.89 and, as such, it had not been filed, prima-facie,

within the period allowed under 3ection 21 of the

Administretive Tribunals Act, 1985. The applicants,
fourth

however, ccuntended that the/relief prayed -for in

parad of the spplication, i.e., filling up of the

vacancies in drade [II of the Service which accrued during

the period l9,12,83 and 15.6.87 from the date the vacancies

arose,is not related to the ébove cited seniority list

and the promotion npotification. It was also contended

that the cause of action accrued tc the applicants when

Notification No.l30l2/ll/87»iES was issued by the Depart-
ment of Ecunomic Affairs on 2.1.1989 (Annexure A~9 tc the
application), by which the name of Shri S.S. Ahluwélia wWas
deleted from Grade IV and Grade III notifications, both
dated ll.6;86, anc also from the seniority lists of

Grade 1V and Grade III dated 8.5.85 and 2.12.86
respectively. /A representation was made to the secretary,
Department of Eccnomic Affairs (Annexure #A-=l17 to the
application), on 7.6.89 on the basis of this notification
praying that all officers on ex;cadre posts should
similarly'be denotified and senicrity of those officers
who had iptérmittently heid ex—cadre posts be refixed.

No reply to this fepresentation has been received so far.
It was also urged that they had filed M.FP. No.l813/1989
along with the C.A.

, praying for attaching this epplication

to 0.A. 844/19856 (supra), which was ripe for final hearing
e em N .
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in accordance with the directions of the Supreme Court,
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or, making applicable the judgement iﬁ O.A. 844/19856 to
this case és well, It waé.further contended that. changes
in the seniority list notlfled on 8.3.85 had taken oldce
from time to tlme and thot 14 changes had taken olace

In the seniority list since that date. Officers are -
included or seniofity is revised. Five.céses have been
cited in pafa 13 of the O,A. in supgort of this

contention. -

'21. The respondents! case on the point of- lJmltatlon

is Nlth reference to the previsions of Section 21 of the
Administrative Tribunals Act 1985 and they have also
cited 1969 (2) s 824 in support of their contention
thet even where no llmltatlon was fixed as in the case of
writ petitions under Article 226 of the Constitution, the
petition is expected tc be‘filed'with;n a reasonable

period. They further contenced that the notification.

o

- about Shri S.S. Ahluwalia had been issued not because he

was holding an ex-cadre post but because it came to

- notice that he came to hold lien on two SubSLantlve posts

simultaneously.

22, We have: carefully considered the rival

content;ons of the parties on the pocint of limitation

and are of the view that this application does not deserve

to be rejected on that ground. We say so for more than
one reason. The notification about Shri S.S. Ahluwalia

had been iséued on 2.1.1989, The plea of the respondents is

- that this had to be issued in accordance with the provisions

"~ of F.E. 12 (b) under which a Government servant cannot be

appointed substantively to itwoe or more permanent posts
at the same time. The applicahts contended that shri

Ahluwélia had never been confirmed in fhe Jervice (IES)
and iﬁ support of this centention, they stated_that the

orders issued by the Unicn of India for cenfirmation in

regard to officers of the Service so far, do not include

Com
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The decision of the Division Bench in 0.A. 844/856, in
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our view, declars a law cn the point of applicapility
of judgement in Narinder Chadha's case to the members of
the ISS, There being no material difference in the cases
of the two Services, as already pentioned above, the
direct recruits in this application will be-deemed to be
aually placed with the direct recruitS'of fhellss; The
legal poswtlon on thls point appears to be fairly well
settled. When a citizen aggrieved by the’ actlon of the
Government'department has approached the Court and
obtaiﬁed a declaration of law in his favour, others, ‘n.
like circumstances, should be able tc rely cn the sense
of responsibility of the Department concerned and to
expect that they will be given the benefit of this
declaration without the need to take their grievances

to the Court (Amrit Lal Berry Vs. Collector of Central
.Excise and. Others - 1975 (1) SIR (3C) 153 at 139). In
A.K. Khanna & Cthers Vs. Union of India and Others,

R 1988 (2) CAT 518 at 5l9,tthis Tribunal has observed

- thet not extending similar benefit to persons siﬁilarly
situated would amount itself to a discrimination violative
of Articles 14 and 15 of the Constitution. In John Lucas
‘Vs. Additional Chief Mechanical Engineer, 1987 (3) ATC
328 at 335, a Full Bench of this Tribunal ccnsidered

the question whether the judgements of the Tfibunal would be
'judgmeﬁts in rem or judgements in personam. The relévant
observations are reproduced below: =

w In "service matters™ any judgmenf rendered
except perhpas in disciplinary proceedings, will
~affect somecne or the other member of the service.
The interpretstion of Rules governing a service hy
the Tribunal, while it may benefit one class of
employees, may adversely affect another class. So
also upholding the claim of senicrity or promotion
of one may infringe or affect the right of ancther,
MThe judgments of the Tribunal may not, in that sense
be strictly judgments in personam affecting only

the parties to that petition; tney would be
Ge o’
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in accordance with the directions of the Supreme Court,
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or, making applicable the judgement in 0. A, 844/1985 to
this case as well. It was further contended that changes
in the seniority list notified on 8.5.85 had taken place
from time tc time and that 14 changes had taken place
in the seniority list since that date. Officers are
included or seniofity is revised. Five cases have been
cited in para 13 of the O.A. in support of this
contention.
21, The respondents! case on the point of limitation
is with referencé to the provisions of Section 21 of the
Administrative Tribunals Act, 1985 and they have also
cited 1969 (2) SR 824 in support of their contention
that even where no iimitation was fixed as 1in the case of
writ petitions under Article'226 of the Constitution,.the
petition is expected tc be-fiied'within a reasonable
period. They further contended that the notification.
“about Shri S.3. Ahluwalia had been issued not because he
#as holding an eéx-cadre post, but because it came to
- notice.that he came to hold lien on two substantive posts
simultaneously.
22, We have carefully considered the rival
contenfions of the parties on the point of limitation
and are of the view that this application does not deserve
tc be rejected on that grcund. e say so for more than
one reason. The notification about Shri S.S. Ahluwalia
had been iséued on 2.1.1989. The plea of the respondents is
~that this had to be issued in accordance with the provisions
of F.E. 12 (b) under which a Government servant canoot be
appointed substsntively to .twoe or hofe permanent posts
at the same time. The applicants cuntended that Shri
Ahluwalia had never been confirmed in the Service ( IES)
and in support of this ccntention, they stated that the
orders issued by the Unicn of India‘for confirmation in

regard to officers of the Service so far, do not include

Gy

P,
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the name of Shri ashluwalia therein. The respondents '

have not been able to rebut this contention. Further,

_the name of Shri Ahluwalia has been denotified from Grade

IV of the 3ervice with effect from 27.10,73, i.e., from
his first appointment to'the poét’of Senior Research
Officer in the Planning'CommissiOn, and -not from the date
of his confirmation theréin with effect from.22.L1.1980.

The applicants, in their rejoinder, have stated -that

of the draft Seniority list dated 3.6.86 or the impugned
seniority=lis£ dated 8.5.86>in full and, therefore, no

period.of limitafion can be said to have coﬁmenéed. This
contention has also not been rebutted by the respondents. |
In regard to‘the five specific chénges made in the

impugned senicrity list, referred tc in para 13 of the

- application, the Union of India, viz., respondent Nec.l,

have commented only on the cases of three officers and

they have not said anything in their reply about the other

two officers.
23. '~ The petitioners in Narender Chadha's case

" belonged to,both‘IES and ISS. The rules for both these

Services, in all materisl contents, are identical. The
directions of the Supreme Court in Narender Chadha's
case were made equally applicable to members of beth

the Services, In the case of direct recruits cf IS,

" however, the senicrity list prepared by the Union of India

purportedly in pursuénce of the directions of the Supreme
Court has been found to be requiring a reVision as ber
judgement dated 8.2.89 by a Division Bench of the Central
Administrative Tribunal in the case of Shri Pratap Narain
& Others Vs: Union of India (O.A. 844/86). If the plea of

limitation taken by the respondents in this czse is accepted,

it would be inequitous to the direct recruits of the

.. Indian Economic Service if their claim for a similar

-benefit toc them is not allowed to be considered on merits.

{
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our view, declars a law cn the point of applicability
of judgement in Narinder Chadha’s case to the members of
the ISS. There being no material difference in ‘the cases
of the two Services, as already ment icned above, the
direct recruits in this appllcatlon will be deemed to be
egually placed with the direct recruits of the ISS. The
legal position on thlb 001nt appears to be fairly Nell
settled. ihen.a citizen aggrleved by the actlon'of the
Government’departmentlhas approached the Court and
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like circumstances, should be able tc rely on the sense
of responsibility of the Departnent concerned and to
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~ that not extending similar benefit to persons similarly

situated would amount ifself to a discrimination violative
of Articles 14 and 16 of the Constitution. In John Lucas
Vs. Additional Chief Mechanical Engineer, 1987 (3) ATC
328 at 335, a Full Bench of this Tribunal considered

the question whether the judgements of the Tribunal would be

" judgments in rem or judgements in personam. The relevant

observaticns are reproduced below: =

w In "service matters™ any judgmenf rendered
except perhpas in disciplinary'proceedings, will
affect someocne or the other member of the service,
The interpretstion of Rules governing a service by
the Tribunal, while it may benefit one class of
employees, may adversely affect another class. So
also upholding the claim of senicrity or promotion

of one may infringe or affect the right of another.

The judgments of the Tribunal may not, in that sense

be strictly judgments in personam affecting only

the parties to that petition; they would be
Qe e’ ‘ ‘
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judgments in rem. Most judgments of the Tribunal
would be judgments in rem and the same authorities
impleaded es respondents both in the earlier and
the later applications would have to.implement
the judgments.®

In view of the prencuncements in the above cases and a

: " , .
number of other cases, we are of the view that the applicants

in this case are entitled at least to be heard on their

claim to the benefits of the judgment in Shri Pratap Narain's

case (supra). '

24, . If the judgemeﬁt in a case is a declaration of
law on the relevant subject the decision gives a fresh
cause of action to those who are similarly situated’ |

(Juagnent of the Central administrative Trlbunal delivered

| on 17.11.89 in O.A. Nos.1046/88, 778/87, 182/88 439 /87,

1864/87, 721/88 and 1550/87). The judgement in Shri Pratap

Narain's case is certainly a declaration on the interpretation

of the decision in Narender Chadha's case which is also a

subject matter of this application. In view of this also, the

object%pn of the respcndents that the application is time-

barred cannot be upheld,

25, Another preliminary contention.of the respondents

is unat the direct recruits of thc aerv1ce had filed a
Review Petition No.307/1986 against -the Judgement of the

Supreme Court in Narender Chadha's case and the Leview

Petiticn was dismissed as per the following order: -

"Je have gone through the review petition and.
connected papers, W#e find no merit in the review
petition which is accordingly dismissed, "

Ms. Shyamla Pappu, learned Sr. Counsel for the private
respondents also, tcok the plea of res=judicaty. The \

applicants have contested this contenticn.

Dharam P31 & Others Vs. Unicn of India (1988 (5] ALC 3957
(Judgement of the Tribunal), '

Piara L,1 Vs. State of Punjab & Others (1983(2) 5[R 785).
( Judgement of the High.Ccurt).

Ashok Kumar Sehgal Vs. The Dunjab State Electricity Board
(1989 (2) SLJ 143). Judgement of the High Court. -
T.K. Pandgrish & Cthers Vs. The Kegional Director, E3IC
(1989 (2)75LJ CAT 59). (Judgement of the Tribunal).

Parmod Kumar Vs. U.U. I, & Uthers. (1989 (2) SLJ CAT 510)

Becisions of thée Supreme Court:

Inderpal Yadav & Cthers Vs. U,u. L. & Others (1985 SCC (L&S)
5263 (ii) M/s. Star Liamond Company India Vs, U.C. L. & Ors,
(AIR 1987 3C 179)and (iii) Prof. C.D. Tase Vs. Uni. of
Bombay & Others (JT 1989 (1) 3C 354).
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26, The respondents' emphasis in this connection
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was onvthe following senteﬁce.in Ground II of the
review petition: =

", .....but that the ad—hoc‘appointhents

_outside.the gadre has been treated aéi

valid prunotions made_withoﬁt folloﬁing

~ the requirements .of the rule,®
They,»ﬁherefore; tried to argue that the question Qf
" ex=-cadre posts hésalready been raised in the reviéw

. \ .
petition, which was dismissed., The applicants, on the

other hand, argued that there were 14 g;ounds in the
} review petifion and referénce to a part bf a»sentence
‘and wﬁich too does not mention ex—-cadre posts cannot be
-taken to fulfil ﬁhe'réquifements of the doctrine of
res=judicata. It ﬁés furthér argued that‘the subject-
‘matter of this application is the implementation of the
'direétidns cf the Supreme Court and those diréctions are
not at issue in this case. | o
27.. ﬁe have.éonsidered the rival contentions of the
4 ' - parties on this poiﬁt. The provisicn about res-judicata
finds place fﬁ Section 11 of the Code of Civil Picceduyre
and it is precvided therein that no court shall try any
suit 6r issue in which thermatter directly and
égbstantially:ié'atﬁissueﬂin a former suit between the
- same partiés, or between parties under whom they or any
of them claim litigating under the'same tifle, in a Court
competeht tOwtry'such subsequent suit or the suit in which
such issue has Been subsequently réised, and has been
heard and finally decided by such Court. The issﬁe of .
corfect iﬁplementétipn of the directions of the Supreme
| Court ina Narender Chadha's case has not been shown. to
us to have been aecided in any other.case except in the
case of Shri Pratap Narain (Supra) on 8,9.89., WMoreover

-Section 22 (1) of the Administrative Tribunals Act, 1985

~provides that a Tribunal shall nct be b
CLJ;;,'

cund by the proceduyre
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i

laid down in the Cocde of Civil Procedure, 1908, but shall

be guided by the principles of natural justice, Sub—section

3 of 3ecticn 22 liets the matters in which the Tribuhal shall
Eave the same powers as are vested in a Civil Court under
the Code of Civil Procedure and this is not one of them.

Je, therefcre, do not find any substance in the contenticn

of the respondents that the‘applicatien is barred by

res~judicata.

'28; : Another prelimineary objecticn of the private

respondents is that all the memoers of "the aerv1ce who are
likely to be adversely affected by grant of the reliefs
prayed for in this applicetion'have not been made parties
to this case and, therefore, the provisioﬁs of Order 1
Rule 8 of the CPC have not been followed by the applicants

and, thus, the application is not maintainable. The

~applicants' contention is that the CAP in Narender Chadha's

case was filed in a representative capacity and 51mllarly

the resoondents therein were 3lso named in their representa-~
tive capacity and that they have followed the same procedure
in this application. The learned counsel for the respohdents,
however, stated that in the writ petition, a public notice
had been. 1seued in the Hindustan Times of 4.7, 80 A photostat
copy of the -same has been made aVaLlable to us. It was
further conteﬁded that in this case no permission of the

court has been scught for filing a representative suit in

accordance with the provisions of Order 1 of Hule 8 of the

CPC,- - ‘

29. - e have already stated above that the Tribunal,
under 3ection 22 of the Administrative Tribunals Act, 1985,
is not bound by the procedure laid down in the Code of |
Civil Procedure and the’matters in respect of which the
Tribunal has the same powers as are vested in the Civil
Court under the CPC do not mentien;any such prcvision. 7/

However, Pule 4{5) of the eeqtral Adlwnlsfratlve Tribunal

( Procedure) Pules 1987 provides that the Tribunal may

Geew

‘
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permit more than one person to join together and file a
single application if they have a common interest in the
matter. Such a peraission may also be granted to an
asscciation representing the perscnﬁ desircus of joining
in a single application on the ccndition|mentioned in Lule
4(5)(b). The rules, however, are silent on the respendents
being sued in a representative capacity. The applicants

o o L | (&) G
have filed with the O.A. a petitiocn under sub-rule 5!of

oL

Rule 4, vide i.P. No.18¢14/89, which was allowed on 22.8.89.
In spite of all this, the fact remains that as per the

pLeadings of the applicants in this case, at least 123

officers are likely to.be adversely affeéted by the grant of

reliefs prayed for, and these have been identified in

N
J

Annexures 5 and 6 to the apglication, though these lists

Iy

are said to be not exhaustive. However, only 15 such officers

have been made respondents. It 1s not permissisle to the

applicants to insist that a particular respondent(s) should

agree to be sued in a representative cgpacity. The respondents

in this case have not agreed to any such proposition. No
separate petiticn has been moved for seeking the permission

of the court on the anolo of the prcvisions of Order 1
8

\

Fule 8, CPC, nor any such permission has been granted. There

has also been no request from the applicants and payment of
prccess fee etc., for individual service on the officers who
are likely to be adversely affected or for issue of public
notice, Non=impleadment of parties likely to be adversely
affected, especially when thosé parties are identified to

a large extent, will itself b€ against the principles of

naturzl justice and thus also violative of Articles 14 and

15 of the Constitution (SILR 1988 (1) 3C page 4 - Ranga ieddy

& Qthers Vs. State of Andhra Predesh & Others).

30, In view of what has been stated in the preceding

para, we do not ccnsider it appropriate to adjudicate cn the




Yy

rival contenticns of the parties on the merits of the
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first three reliefs prayed for in para 8 of the
Applicafion,. The same is applicable to relief 4 under
the same para in view cf}the‘faét that this is inextricably
linked up with the first three reliefs.
31, In view of the above discussion, we hold thaf
the application is not maintazinable in its present form
for not impleading all the necessary parties as respondents
and is accordingly dismissed. The applicants will, however,
be free to file a fresh application in accordance with
law,'if so advised., Parties will bear their own costs.
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