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CORAM
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SHRI J.P. SHARMA, HON'BLE MEMBER (J)

FOR THE APPL IGANT ' ess0aSHRI B.5. CHARYA

FOR Tii RESPONIENT 2o+ . RS . RAJ KUMARI CHOPRA

(DELIVERED BY SHRI J.p. SH
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ARMA, HON'BLE MEMBER (J)
Thehapplicant on attaining the age of Superannuation
working in the senior scale (Grade-I) as Information Officer
in Press Informatio;a Bureau; New ﬁelhi retired w.e.“f.
51.5.1987 (A/N). It appears that he was .re-employad for a
period of sixlmonths wee.f, 1.6.1987 and was posted in the
Same capacity. His pay was ordered to be fixed in accordance
with the instructiors contained in O.M. No.A(24)/E-I11/5),
dated 25.11.1958 as amended from time to time. Again
the term of re-employment was extended by the Government of
India order dt. 3 0.1l.1987 for one yeaf from 1.12.1987 to
13C.12.1988. Again by the order of the Government. of
India dated 8.12.1988, the period of re-employment of the
applicant was further extended upto 31.5.1989., The applicant

has. a grievance that his service from 1.6.1%87 to 31.5.191
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was not treated as extension of service in the post of

Informetion Officer, F.l.B., Ministry of I & B in
accordante with the instructions containeb in the Office
Memorandum dated 18.5.1L977 read with O.M. 8ated 13.4.1¢988.

The- applicant has prayed for the following reliefs :-

(1} Quash the impugned action of the respondents
in not treating the period from 1.6.87 to
31.3.89 as extension of service but instead
illegally and wrongfully treating it as
re-~employment despite the clarifications

given by the Deptt. of Personnel vide its
memo dated 13.4.88;

{ii) Hold that the retention of the applicant in
service as INformation Officer from 1.6.87 to
31.5.89 was extension of service and as such
he is entitled to all the consequential benefits
in terms of pay, inbrement, gratuity, pension
and also other attendant benefits:

(1ii) Call upon the respondents to pay to the
| applicant the difference in amount of enhanced
pay, increments, gratuity, pension etc. while
treating the aforesaid period from 1.6.87 to
31.5.89 as extension of service right upto the

Stage of selection grade based on the revised
seniority list,

2. The case of the applicant in brief is that he attained

Superannuation on 31.5.1987, but he was given extension

in service till 31.5.,1989 at different occasions, firstly

for six months, then for one year and then for six menths,

- The applicaht during this period worked in the S ame

as well as on the same post of Infommation Of ficer which is

senior scale Grade-I post of Group-A under Ministry of




Information and Broadcasting. The applicant made

a representation on 27.5.1988 to the Government of

India for treating his service after the date of
Superannuation, i.e., from June 1, 1987 onwards as
extension of service and not as re-employment. He

made another representation on August 18, 1988 to the
same effect. On this representstion of the applicant,

the Government of India informed by memo dt. 17th Gctober,
1988 that the benéfif of the O.M. dt. 13f4.L988 whe re

a decision has been given by thelGovernment of INdia
whether a service given after Superannuation of a

person should be treated as éxtension of service or
re-employment, ‘cannot be given to the applicant because
the epplicant was re-employed before 13tn April, 1988, The

saic Dffice Mémorandum is reproduced below te

"With reference to their representations dated
i8th August, 1988 for treating of re-e
extension of service, Shri Khwaja A.Khaligue and
Shri B.L. Sondhi, Information Officers, Press
Information Bureau, New Delhi are informed that
their case was reconsidered in consultation with

‘Department Personnel and Training. On fe-examination,
it has not been found possible to accede to their
request as instructions contained in Department of
Personnel and Training's O.M. Nb.26012/6/87—55tt.(A)
dated 13.4.1988 are effective from the date of its

issue and in theirp cases both the officers wepe
re-employed before 13.4,1988.H

mployment as
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It is stated bf the gpplicant that the said C.M. is
a clafification and the clarification relates back to

of 1978.
the date of the original 0.M.. Thus the applicant has .
prayed for being given the benefit of the clarification
dt. 13th April, 1088 (Annexure-P 4, Page—l7 of the paper
book). The rQSpondents comtssted the application and
stated that the application is misconceived. It is the
case of the respondents that the applicanﬁ was ree-employed
against a vacant post during the period of 1.6.1987.to
31.5.1989 after his retirement on superannuation on
31.5.1987. It is stated thét there is a distinction
between the term re-empioyment and the tefm extension
of service. 1In the case'of re-employment, the concerned
officer is to retire frbm service before he was re-emploved.
In the lattér casé, he will retire at the exxendéd périod
bf service. The O;M. dt. 13.4.1988 (Annexure-P 4) contains :
the fresh decisions and it is not a clarification regarding
the interpretation of the tem re-employment whereas it is
in the same cadre post and in continuity of the date of
retirement; The applicant, according to the respondents, is
trying to distort the meaning and terms used in the order to
suit his own interpretation; The decision was 1ssued
in April, 1988 and these instructions were not in existence
at the time when the appllcant was fe-employed It is

further stated that the appllcant Started drawing pension

Lo
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immediately affer retirement én 31.5.1987 and was paid
other retirement benefits ’ which are essential, on
commitment of retirament;' Having availed all reiirement
benefits, he cannot claim further benefit of extension
of service. Thus the case of the raspondents is that the

applicant was re-employed and had drawn retirement benefits

\

also.

3. We have heard the learned counsel of the parties

at length and have gone through the record of the case.

The O.M. dt. 18.5.1978 which is referred to in the
O.¥. dt. 13.4.1988 (Annesure-P 4) has also been filed by
the applicant. The GC.M. dt. 13.4.1988 (f&nnexurep &)

1s also reproduced below t=

"Subject : - Ggant of extension/re-employment to Central
[ 4 Government emplovees beyond the age of
superannuation=Glarification regarding.
The undersigned is directed to invite the
attention of the Ministry of Finance etc. to the
instructins contained in this Department's O.M.,
No.26011/1/77-Estt.(B), dated the 18th ay, 1977 which
stipulate the zxtension/re-employment of Central
Government officers beyond the age of Superannuation
should be resorted to as very rarely and
circumstances purely in the public interest. Since the
expression "e xtens ion/re-employment" has given rise
to an impression that the terms "extenSion" and
"re-employment® could be used interchangeably, a need

has been felt to distinguish the cases in which retention

of the services of Government servant beyond the date
of his superannustion is to be treated as extension

of service" as also those in which it shall be trejted
as"re-employment™®,

L
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2 The question has been examined carefully by the

CGovernment of I ,dia and the following decisions have
been reached je

|
(i)  Where the services of a Government servant beyond 1
the age of his superannuation are required in
the same cadre post which he is holding at the
|
|
|
|

time of supeEannuation, then such retention shall
be treated as "extension of service®;

(i1) Any preposal for retaining the services of a Go ve rnme nt

 servant in the parent cadre beyond the normal age
of éuperannuation in a post different from the one
which he was holding at the time of superannuation,
should be strongly discouraged. If, however, such
retention is for very exceptional reasons considered
to be unavoidable, the same shall be treated as
"re-employment ®; and

(1ii) Where the services of a Government servant on
deputation te an ex-cadre post of holding an ex=-
cadre post are required by the competent authority
beyond the date of his supemannuation in his

‘parent service, then such retention, be it on
the post he was holding at the time of superannuation
or in any other post shall for all purpo sas be f
. treated as "re-employment.

In cases where the services of a Gove rnment
servant are to be retained beyond the age of superannuation
for reasons other tnhan in public interest or where such
proposals do not satisfy the criteria/conditions as laid
down in the ©ffice Memorsndum cited above, the matter
shall be referred to the Depattment of Personnel and
Training for seeking specific clarification about the
manner in which such retention is to be regulated.

3. The Ministries/Departments are Tequested to bring
these instructions to the notice of all concerned.”
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4. Thus by the above O.M. dt. 13.4.1988 (Annexure-P 4)

in para-2 sub~para (i), it has been clarified that where 1
the services of a Government servant beyond the agé of 3 !
Superannuation are required iq the same cadre post, which

he his holding at the time of suwerannuation, then such
retention shali be treated as extension of service. It is

also expressly mentioned in sub-para (ii) of the above |
para-2 that if the servicés of a Government servant after

the normal age of superannmation are in a post different from

the one which he was holding at the time 6f superannuation,

then the same shall be treated as re-employment. #Applying

the above tesf in the case of the applicant, then hi§

case falls under sub-para {i) of para-2 §f the above O.M.

dated 13.4.1988 (Annexure-P 4) and as such the applicant is

to be governed by the terms and conditions of extension of
service, The respoﬁdeﬁts on the representation of the

applicanf informed him‘vide memo dt. 17.10.1988 quoted above
observing that the instructions contained in the O.M.

dt, 13.4.1983 (Annexure-P 4) are effgctive from the datel

of its issue. In fact, the applicant was verf muéﬁ in

extended service on 8.8.1988 and' 17.10.1988 (Annexures P-4

and P-8) respectively and was informsd that thé said G.ﬁ.

does not apply to him. It cannot be said that when the
applicant was still vworking on extension and the O.M.

df. 13.4.1988 {Annexure-P 4) was issued by the Ministry of

Personnel at the time when the applicant was on extended

"090!.



servie, then it cannot be said that the said 0.M.

will not épply to him. The reasoning

taken in the reply given by the respondent$. is untenable. 1In

para 4.8, it is stated by the respondents that the

instructions contained in the O.M. dt. 13.4.1988 we re

not iﬁ existence ét the +time when the applicant was

re-employed, butthe'employment of theapplicanmt continued

when the said O.M. was issued. The other objection taken

by the respondents in their,réply is that tge applicypt

started dpawing pension immediately after his

retirement on 31.5.1987 and was paid other:retirement

benefits which are essential concomifants of retirement.

Thus the case of the respondents is that having been

employed earlier to the issue of the OM dt. 13.4.1988 and 1
| furtherlhaving availed all retirement benefits, the . |

applicant cannot claim further benefit of extension

of service. It has been held by the Cuttack Bench of

the Central Administrative Tribunél in 1987 {(4) ATG p-143

(Gaya Prasad Mishra Vs. U.0.I.) that the clarification

if any, issued subsequently to an ambiguous aspect, shall

be effective from the date of original order and in the

present case it is of 1978.

5., Regarding the withdrawing of the retirement benefits,

the ‘applicant cannot have both the benefits at ore and the

N
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same time. In the event, his services ars treated

as extension of service andvhe traced an adyantage out
of it, then the applicént has to refund all those
retirement benefits which could rot have accrued to
him, if, his service is treated as extension of service.
Houevgr, the saféguard can be made by putting both
applicant as well as the resnondents an equifable basis
and making thevapplicant to pay interest on the amount
he has drawn in lumpsum on the date of the retirement,
i.e.31f5-1987 as on the basis of extension in service
he has been discharged from service frocm 31-5-1989 and
all those amounts péid to him as retirement bsnefits
could only have been paid to him in Jumne, 1989, In
view of the above discussion, we arelof the opinion
that the case of the aponlicant is cpuered by the Memo
dt.13-4-1988 (Annexure-P 4) and sirce he has worked

in the same éédre on the same nast as Informatién
Officer, then his sérﬁices after superannuation shall
be(tfeated as .extension in service upto two years,

i.e. till 31-5=1389, The applicant shall be entitled
to draw all penefits sxcent premotion, seniorify till
that date. At the sams time, the applicant has to pay
inte;est on the amount of D.C.R.G. which he has withdrawn

after reaching superénnuation on 31=5=1987 and on the differ-
ential of the amount of commutation of pension received on
317.5.87 and which he would have received on 31.5.89 at the
prevailing rate of interest at 10% as per Rule 68 of C.C.5. -
(Pension)} Rules,1972. He/ﬁ%uld alsc refund interest at the
same rate on the lumpsum received as lsave encashment/

received by him on 31-5-1987, The lp

|-
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learned counsel for the applicent has given up his
claim by making a statement at the Bar for the grant
of any promotion or selection grade or & position in

the seniority list due to this extension of service.

6. The oﬁly point now remains tﬁét the applicant wants
his services to be ireatedras extension of sérﬁiée‘frcm
1.6,1987 to 31.5.1989 andlhis reiief in that regard is
allowed with consequential benefits in terms of péy,
increment, gratuity and pension. The .applicant however,
shall pay to the respondents the intersst @ 1C% from the |
date of w1thdrawal of 0.C.R.G. and other retirement beenfits
in lumpsum, i.e. differential amount of commutation of
pension as on 31.5.1987 and on 3l.5, l989 and amount

of leave encashment, which could not have accrued to him
before 1.6.1989. The interést on the said amounts shall
be adjusted towards any amount due to the applicant.

With the above directiens, the present application is

bl

disposed of leaving the parties to bear their oWNn coSts.
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