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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

DELHI.A
D.A. No,1642/1989, Date of decision: (9+-9 ~Ye
Shri S.M.Mukherjes - .. Applicant, |
Vs o "

Director General, All India Radio . Respondent ,

v

D.h. No,.882/1990,

shri 38.M,Mukherjee .o o Applicant ,
_ Us, '
Director Géneral, All India Radio .. Respondent ,
0.A. No,1391/1990,
Shri S.M.FMukherjee oee . Applicant , :
: Vs, .
Dirsctor General, All India Radio ..
Directggdof Estates, Respondents,
CORAM:

Hon'ble Mr. Jqstibe,&mitav Banerji, Chairman,

Hon'ble tir, B.C.’ Fathur, Vice-Chairman (A),

?nr‘the applicant vos . In person,.

NFor the respondents ... . ’ Shri P,H.,Ramchandani,

Senior Counsel,

(Judgment of the Bench deliverad by Hon'ble |
Mr, Justice Amitav Banerji, Chairman) .

-

Shri 35,M,Mukherjee, an Assistant Engineer in
All India Radio, New Delhi has filed Original Application

No .1642/1989 (DA) aggrieved by an grder of trapsfer from

MNew Delhi to Calcutia vide arder dated 20.3,1989. This

‘C+A. was heard and decided by ona'of us (an‘ble Shri

B.C.-Nathur,_Vice-Chairman (A) ) as a Single Fember Bench
oh  26,10,1989 dismissing the 0.A4. and permitting the

applicant to meke a representation ageinst his transfer to
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the compaztent authority, A Review Application was filed
by the applicant complaining of certain procsdural
shortcomings . The Review Application was heard by us

and allpued on 13,8,1990, The order dated 26 10,1989 was
set aside and the G.A. was directed to be heard afresﬁ.
Learned counsel for the respondents was granted time to
file a reply to the DeA. and the applicant was granted
time.to file a rejoindef, if any, | The matter came before
us on 4.9.1990 wheh ve heard the applicant in person and

Shri P, H,Ramchandani, learned counsel for the respondent,

D;A. No ,682/1990 is by the same applicant,
The applicant is aggrisved by an order of stoppags of
his salary with effect from 1.4.19%0, This DA, was filed
on 7,5.,1990., He had also made a prayer for an interim
order so that his salary could be paid, & Division Bench
directed this 0., to be heard by the same Bench which
‘was hearing the Revisu Apélication and further dirscted
that since the applicant uas getting his full salary till
the month of March, 1990, they directed his salary to be
raleassd by the respondents, on a provisional basis, till
further orders, This matter was alseo listed beFora-us
For'admission on 4,2,1990, UWe have heard the applicant
in this case alseo.,

D.As NOL1391/1930 is also by thé same applicant,
In this O, he has prayed that the respondent be directed te
treat hiﬁ as not a legally relisved gazetted officer since

the charge was not taken over from him and that the
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Directorate of Estataes be di:scted not to treat him as
an unauthorissd occupant, A Division Bench by its order
dated'ZD.?,TQQU dirgcted that this matter be heard by tha }
same Bench which hears the Review Application. The ‘
0. was not admitted but notice was issued te the
respondents on admission and ipterim relief returnable on
3.,8,1990, There was a further order that the applicant
be not dispcsssssed from the Govt . accommodation at
.28-M, sector IV DIZ Area, SQHeed Bhagat 3ingh Marg, Neu
Delhi meanwhile, We have heard the applicant and
the learned counsel for the respondents, Since all these
métterskare connected, we propose to deal with them by
a common order |

In OJA. No,1642/1969, the applicant is aggrieved
by the order of his. transfer dated 20,3,1989 from New Delhi
to Calcutta, ‘The order.dated 20,3,1989 {Annexure A-I to

the U.A, reads as Fo}lousz

" GOVERNFENT OF INDIA
DIRECTORATE GENERAL: ALL INDIA RADIO,

No.1/1/89-8IV(B) - New Delhi, the 20th March,198S.

The follouwing transfers in the cadre of
assistant Engineers are ordered with immediate
aeffects=

S,No, Name _From To_
5/shri .
1., S.Gunasakharan ARIR,Ahmedabad CE{WZ)AIR &
A TV, Bombay .

2, R.K.Suneja AIR, Bhopal | =do =
3, Nirmal Prasad AIR, Vadgdara ~de=-
4, P, Girishbabu CES,AIR,Bombay ~do-
5. N.Bishnu CES,AIR,Calcutta CE(E£Z),AIR

TV Caluuttﬁ.‘

6. S.M.Mukherjee S0 ,AIR,New Delhi ~do -
7. H.,P.Chaudhary AlR,Agartala ~ dg =
8. R.K.P.Sinha AIR, Darbhanga -do-
9, U.G. Chacko HRT ,AIR,Alleppey cE(szlfan &
: TV, .vzdras .,
y 10, ©.lajapathy CE(NZ),AIR & TV, ~-do-

Neu DBThl.
&3

oy



-4“
S.Ng . Mame . From | Jo
, s/shri -
11, S.Vasudevan SPT ,AIR,Nagpur ~ CE(SZ)AIR & TV
 Madras,

12, 0O.P,Aggaruwal HPT,AIR,Kingsway CE(NZ),AIR &

Delhi, TV,New Delhi,
13, V,.B.Rai AIR,Gorakhpur ~dQ -
14, P.D . Saxena P&T Unit ,0G AIR =g -
Neuw Delhl,
15. H.R.Khanduld CE(R&D),AIR, ~do -
' MNew Belhi,

2, 1In adqition to above Shri J,Padmanabhan,

Assistant Engineer is transferred from Lou Pguer
Transmitter (TV) Tiruchy to the 0/0 Chief Engineer
(52), All India Radio & Telsvision, Madres., His

transfer to Doordarshan Kendra, Kursecng
hereby cancelled,

is

3. No representation against these transfer would
P g

be entertained,

S5d/=(B.S. JAIN)

DEPUTY DIRECTOR OF ADMINISTRATION
FOR DIRECTOR GENZRAL,.,,n

The applicant is aggrieved by the third paragraph

of the above erder which says that "No representation

agalnat these transfer would be enteétainadtﬁ The

applicant's ‘brother had submitted an application to

|
1
Director General, A.IJR. on 4.4,1989 (Annexure A-18 to the ‘
\

0.A.) but the office of the Respondent No,1 did not
aéoept the application on the gpreund that the ordér
tranafer stipulated that no represéntation would be
entertained, The applicant has alsc félt aggrieved
he had been subjectedto freguenmt . transfers and éﬁat

persgnal problems with children's education,his pld

the

of

that
he had

mot her

with a fractured leg . and permanently bed ridden and
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he himself suffered from high bleod pressure, Ancther
grievance ef his was that two ether perscns Shri 0.P.

4 Aggarual .and Shri P.D.Saxena (at S1.No,12 & 14) uwere
allowed to continue in their respective postimgs at

New Delhi whereas their names were also included in

the transfer ofder, He, however, alleged that mahy

A.1JR, Engineers posted in Delhi/New Delhi had never been
transferred »dqying,their service career of 25 years uhereas
the applicant had already ﬁndergona 9 transfers, The
applicant 's brother had met the then pinister of State

in the Ministry of Information andyaroadoastiﬁg anﬁ had
submitted an application for the cancellaeion\of the-
transfer order of the anplicant which was acknouledgea

by the Private Secretary to the State Finister, The

3rd paragraph of the impugned eorder dated 20,3.,1989 was said
to be hit by Article 14 of the Comstitution and grossly
illegal, urong, unjust and without jurisdiction, It
precludes ﬁha applicant Froﬁ sesking the sympathy of the
employer eveh on compassionate grounds, He has alleged
discrimination in the treatment meted out by the D.G.,
A.I.R. in the case of Shri 0,P Aggarwal and Shri P,D.Saxema
wvhose names were mentioned in the tiansfef order but
sdbsequently alimwed to continue in ﬁheir raspe;tive
pustings;’ Similar plea was also raised about Shri S.K,bLarg,
Asstt . Station Engineer who was alsec transferred around
the same time as the applicant but the transfer order’

was cancelled subseqhently. d@
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The anplicant had prayed for the cancellation of

the transfer order dated 20.3,1989 and for 2 direction to
the respondent to revise the transfer policy and éormulate
a néu poliﬁy baséd on ingredients of\circumstances and the
ueigh£age to be given tec the above, Lastly, it uwas prayed
that the respondent be restrained from transferring the
applicant till the Tribunzsl is satisifed that all the
Mssistanﬁ Engineers posted in Delhi had more than 9 transferé,
2s in the case of the applicant , He had alsc prayed for an

interim order against his transfer,

In_their reply to the 0.,A, it was stated that
a}ong with the épplicant, 14 other officers were also
trané?erred and that ;éppesentations against the crder

- of transfer were considered by the respendent. 1In
respect of paragraph 3 of the impugned order dated
‘20.3. 1969, it was sfated that £his was incorporated in
the order to BXpedite.the transfers of the officers
concernad for the timely completion of T,V, Projects.

" In spite of the instructions, representations were received
and duly considered, WNo representation was received from
the applicant but an application was received from his
brother and a reply thereto was given at the ievel of
the Minister of State Fbrlinﬁormation and Broadcasting éfter

detziled consideration. It was stated that every transfer

case is considered on merits and decided keeping in view




“the exigenCies of public'sérvices. The applicant has

been transfgrred as he had been in Delhi for theAlast

12 years as against the prgscribed tenuré of 4 years,

The plea of the applicant that  there is no mechanism

to get the vital information furnished by the employees
verified has no Foundatiﬁn as all nscessary information is
available with the Directorate, The applicant had been

~ transferred after taking all‘Facts intc ccnsideration,

The representation made by the applicant's brother against

‘the transfer of the applicant was duly ccnsidered at the
level of the Minister of State in the Ministry of Information

& Broadcasting and was rejected, Lastly, it uas submitted

!

that the applicant is not entitled to any relief and the
Application may be dismissed with costs.

The applicant had filed a rejoinder where he has
reiterated his earlier stand and stated that the pleas
taken in the reply of the respondent were not correct,

It was pointed out that he had'taken charge as Assistant
Engineer in the year 1983 and in the year 1989 he had
completed only 6 vears and as such the allegation that he
had completed 12 years in Delhi ‘uas totally wrong,
Certain facts about other Engineers, Assistant Engineers

etc, were mentioned in the rejoinder. The applicant
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sought to give a rejoinder to the reply on the greunds

raised by the raespondent’,

We have heard the applicent and Shri P.H,Ramchandani,
learned counsel For the rQSpondént. e have also perused
his application , the reply by the respondent and the
rejoinder along with their annexures's

The principal question in this 0.A. ié'about the
- order of transfer of the applicant from New DBelhi %o
Calocutta, He is alsec aggrieved by thé 3rd paragraph of
the impugned order of transfer which indicated that no
represantation against the order of transfaer to be
entartained . His stand is that this shut out any
representatian being made or the consideratiaon of his case
- even an compaséionate grounds, In the first pléde, he
challanged the authériuy of the D.G., A.I,R, to bar the
' entertainment of.any representation. He urged that every
Government servant had a right to make a representation
“te the statutory authority and this cculd not be bérred.'
His other contention was that he had too many transfer
ordérs in 28 years of his service and that he was in a very
difficult situaticon af home where his aged mother iay
in bed with fractured leg, His son has a very pool vision
and his children were receiving education in Delhi
and as he uaé suffering from high blsmd_pressure.

Admittedly , the applicant is in Géuernment service

and transfer is an incident of his searvice, The .Supreme

3
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in the '
Ceurt [ case of GUJARAT ELECTRICITY BOARD & ANR., Vs,

ATMARAT SUNGGMAL POSHANMI {JT 1989 (3) SC 20) laid

down the law of tramsfer in the follouing wordss

" Transfer of a Government servant appointed

to a particular cadre of transferable posts from
one placé to the other is an incident of service, No
Government servant cr empleyee of Public Undertaking
has legal right for being posted at any particular
place, Transfer from one place to cther is
- generally a2 condition of service and the employee
has no choice in the matter, Transfer from
one place to other is necessary in public interast
and efficiency in the public administration,
Whenever, a public servant is transferred he
must comply with the order but if there be any
genuine difficulty in preceading on transfer
it is open to him tc make representation to the
competent authority for stay, modification or
cancellation of the transfer order, If the order
of transfer is not stayed, modified or cancelled
the cencerned public servant must carry out the
order of transfer, 1In the absence of any stay’
of the transfer order a public servant has no
justification to avoid or evade the transfer order
mgrely on the ground of having made a representation,
or on the ground of his difficulty in moving from
one place to the other, If he fails to proceed
on transfer in compliance to the transfer order,
he would expose himself to disciplinary action

under ths relesvant Rules ..."

There is nd dispute that the applicant was holding a
transferable post and under the conditiorsof service
applicable to him, he was liable toAbe transferred and
posted at any place in the country, In the GUJARAT

ELECTRICITY BOARD & ANR case (supra) the respondent

dtmaram Sungomal Peshani was a Technical Assistant with the

Gujarat State Electricity Beard,. He was promoted to the

post af Deputy Sngineer, He was transferred to Ukai

a9
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Sub-diuision_and was relieved from his duties at Surat.

=] Qo=

He made a representation to the %dditibnal.Chief‘Enginee;
for éancelliﬁg Eis transfer ofder'on the gfound that his
mother éged 70‘yaars was ailing and it would cause great
inconveniénce‘fo him if hélués requir?d to join at Ukai, | }
Hierépreéentation\uas rejected and he was directed to join
at Ukai. He, hcuever, did not do so. Instead, he filed a
Civil Suit at Baroda challenglng the valldlty of thP order
of transfer. The thﬂf Lnglneer oy ancther order ulschargad
tha\pespondentvfrom ssrvice ip accordance with Service W
‘Regulatibns. That order also was challenged by the féspondaw
.The learned Single JQdée of the High Court guashed the
ordér.efterminaticn bﬁt'declined tdﬂérant‘the,applicant
‘conseqqantigl-relief. Twe appeals were filed against the
crder”of>the 5ingle Judge before a Division Bench which

\ : , |
dismissed the appeal of the Electricity Bcard but alloued
the apéeal g?'the empléyée grant ing the_consequentia;'
benefit . The Electricity Board went up in appeal to the
‘5upreme Court, The apbéal_pas heard and allowed,’ Tﬁe order
of the Division Bench and that,gf the learned Single Judge

. of the High Court vere set aside and the respondent's

Petition was dismissed, The principles decided in the above
case are fully apollcable to the prpsent Case’s

In anothar decision UthN DF TNDIA Vs . SHRI H. N.

KIRTANIA (3T 1989 (3) sC 131;, the Supreme Court held that

I LT ST S

they found no 3ust1f1catlon for the High Court for entertain.

ing a writ petitien against the order of transfer made against

an emoloyop of the central Government holdlng transfesrable

post . ~ Their Lordahips observed?:
| - 5
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"The respondent being a Central Gouernmeht
employee held a transferable post and he uas
liabie to be transferred from cne place te the
cther in the country, he has no legal right te
insist for his posting at Calcocutta or at any
other place of his cholce, eeo Transfer of
a public servant made on administrative
grounds or in public ipterest should not be
interfered with unless thers are strong and
pressing greounds fendering the transfer order
illegal on the ground of violation of

statutory rules or on ground of mala fides, "
The above decisicn is binding on all Courts and Tribunals
threughout India under Art, 141 of the Constitution,
It is not in dispute that the applicant was hmlding'a

, ' of service

transferable post. UYnder the conditions/applicable to
him, he was liable to be transFerrea and posted at any
pléca within India, He had no legal or statutory right
for geing'posted at one particular place of his choicé.
The applicant wanted his transfer order to be cancelled

on a variety of gfaunds; His stand was that by inmserting

paragraph 3 in the impugned ordser, his right to make a

representation against the order of transfer had been

taken away and this was clsarly in violation of Article
14 of the Constitution. He referred to the right of a
Government servant to make a representation against an
order of tramsfer., The Supreme Court itself had rscognised
the right\of a Government servant to make a represantation
against an erder eof transfer. 1t is, therefore, clsar

that there is a right of a Central Government employee

or an employse of the All India Radio/Doordarshan to make

-a representation, if necessary, against an order of

%
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_ make
transfer, The applicant did not/a represantation to

the Directer General, All India Radir..But his brothef
moved an application en his behalf to the then Minister
of State, Niniétry of InFormation and Broadcasting in
April, 1989, which was ultimately replied by tﬁe
Private Secretary to the State Minister tﬁ the effect that
it was not possible to cancel the order., It is, therefore,
svident that it was net a matter where the applicant had
not moved an authority even superisr to the respondent,
the Direétér General, All India Radio.
Even otherwise, when the order dated 26.,10.,1989

was passed by a Learped Single Member, he had allowed
the applicant to make a representation to the respondant
at that stage, It appears, no representation was made
following the order dated 26,10,1989,

~In the reply of the respondent it was stated that
paragraph.3 was inserted in the transfer order to expedie
the transfers of the officérs concerned for the timely
completion of T.,V.Projects, This indicates that the
trans?eré ware erdered en ground of public interest,
fhe Supreme Court has held that where the transfer orders
are made in public interesf, these cannot be interfered
with by the High Court or the Tribunal.v If a repreéantation
ié made and rejected, the applicant has no other optien
but to proceed to the place of pdstinggetheruise,’he
would have to face the conseguences ., This too has been

made clear by the Supreme Court,

In visw of the above, the law laid down by the

-



Supreme Court in the aforementioned decisiocns, it is no

lenger open to a Central Government employee holding a
'tranéferable post to question his transfer unless it is
coﬁtrary to~some.statutory rules or is mala fide, Thgre is
nﬁ allegétidn of mala fide against anyorme in particular and
in any event; nobody has been arrayed by name, which is
imperative in case of allegations of mala fides,

Shri P,H,Ramchandani, learnsd counsel for the

respondent contended that the impugned order is not void.
_Paragraph 3 is saverable and does.not vitiate the order of
transfer., The order of transfer is neither non-est ner

unconstitutionali,

. The other point that has been raised is about

discriminmation in the treatment of the’appliéaht as against
other employeeé'in the A, I.Re uwho uare.treated differéntly
in matters of transfer and posbings.’ We do not think that

it will sserve any purpose to examine the-ailagations in this
'reépect for each transfer when made on the ground of public

interest will stand on its cun. Besides, it is not evident

Ffom the material on recerd that the facts and circumstances
of any tuo empleyees uere‘exactly the same and that they uere
treated differently, Under the circumstances, we deo not think
that the ground of discriminaticn can be gone into,

Shri P.H, Ramchandani contended that conduct of the

|
applicant is also to be seen, He neither makes a representatin

after the order of the single lMember on 29,1C,1989, nor

complies with the order of transfer sven aftgr the rejection

of the application made to the then Minister of State, Ministry

o3
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of Information and Broadcasting, He stated that this amounted
to an abuse of the judicial process., Further, he had obtained 1
in@erim crders from the twe different Benches of the Tribunai;-
in regard to payment of his Salary and continuance in thé

{

Government accommodation., He urged that if the transfer is i
|
|

Valid, the applicant must go and report to the place of posting.
He urged that the %acts and ﬁhe'circunstances of thg case doss
not entitle the applicant to any feliaf;

The applicant_naffated his tale of uoe,»ih particular,
his children's eduéation, mother's illness, his high blocH
- pressure problem and freguent transfer orde#s. The Fact‘of the
matter is that in 28 ;ears sérvice, this was his Oth transfer
wvhich is not too many. Secéndly, according to his oun shouing,
he had been in Delki For'ﬁiyéars cohtinupusly‘and was liable
to be transferred, The up§hot of the matter is that ﬁhe
applicant being a -Central Governmenf'employee holding a
transferable post was liable to be transferrsd anywhere in the
countfy»in the public interest, “UB havs noticeq,in the

present case that the applicant was directed to make a represent-

ation even after the grder of 26.10.1989'but he had not filed

the same, . However, it is éstgblishéd that a repreéentaﬁion Wwas

made to the then Minister oF.S?ate for Information & Bruadca;t—

ing, which was dispesed of by saying that it was not possible ‘

to cancel the order., Even though he did not make a representﬂian
.

to the Director Geperal, All India Radio, yet his reprasentation

to an even higher authority was considered and decided,

&
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“We. . are not satisfied that any case is
made out on any of the legal grounds submitted by the
Iapplicant for thé cancellation of his transfer order,.
The CW.A. merits to be rajacted and we dismiss the same

accordingly, ‘There will be no order as to Costs.

0.8, 882/1990, We have heard the applicant, He has

prayed for three reliefs, Firstly, the D.G., AIR be
directed to withdraw ‘Ystop salary order" immediately and

to pay arrears due W.e.f. 1.4,1990; seconcly, the
Dirsctorate of Estates be directed not tc evict the applicént
during the period the case is sub-judice; and, thirdly,

the respondent be sgrvaﬁ Qith a notice of contempt of

Court for taking action‘against the applicant during the
pendency of the Review Applicatian,

As seen above, we have already paésed order dismissing
the 0.A. 1642/1889 which was against the order of transfer
dated'20.3.1989. Conseguently, the applicant was required
to join.his place of posting,. Sinoé he had not done so, the
respondent_could pass an order stopping the payment of his

~salary from 1.4.1290, The secohd‘relisf asked for about the
gviction from the Government premiaes also cannot stand far
the samé reason, Ihe third relief regarding taking contempt
of court proceedings against the respondent cannot be made

in this Dei. as it was a separate matter altogether,

We are satisfied that no case hag gaen made out
for admitting this 0.A. This C.A. is accordingly rejectéd

at the =dmission stage., The interim order passed in

%
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the above D.A, on 15;5.1990 regarding the payment of salary

ig withdraun,

0.4, 1391/1990, - This 0. was filed on 9.7.1990, The

‘applicant has prayed that the D ,G., A.1.R. be directed to

treat the applicant as "not a legally relisved gazetted

. officer" sinca the charge was not taken over from him, and

sécondly, the  communication fromthe D.Ge, AILR, %hat the

ap;licant has been-relieVEﬁ from Neu Delhi_on 24.4.1989 or
that he is<uorkin9/;n Calcutta from April,.1989.uas.False

and veid ané hs'pra;ed for thexuithdraual of the eviétién

notice,

There was /a transfer order dated 20,3,1989, The
applicant did.not'pomply-uith-the order and stayed on in
Deihi. His casefis that he was not leéally relieved of his
charge and éonsequeﬁtly, hevcontinued and he is entitled to
émntinue'at Belhi,

We have dismissed the D.A.‘N§;1642/1989 égainst the

~ -

‘order of transfer teday, The question raised in this case is

‘one cof Faptias to when he‘was relisved of his charge, We

decline to go into the question'of fact -as to whether he
was relieved from New Delhi on 24 4 ,1989, UYe ars not
satisfied that any question of law has been made out for
interference, We, therefore, decline to issue notice to the
respondent and this 0.A, is accordingly dismissed at the

. R —
admission stage. The interim order dated 20,7 ,1990 is also
vacatedy,

Before we conclude, uwe éhink, it will be in the

a5
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interest of justice to allow the applicant to make a
representation to the Dirsctor Geperal, 4.1 .R, for
consideration of his difficulties and problems . He may also
malke a representation to the Direbtor‘of tstates regérding

his continuance in the flat, he is occupying at present.
? P P
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