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Central &dministrative Tribunal
Principal Bench, Mew Dslhi.

0.8 . Mo, 1634/89
MNew Delhi this the gﬁtbay of May, 19925,

ron’
Hon'e

[ @ oy

e Sh. J.P., Sharma, Member(d)
Te Sh, B.K. Singh, Meunber(s)

Shird B.P. Srivastava,

Sfo Sh. Baldev Prasad Srivastava,

R/"C‘ }(\'*3, "'LtOl )4 s

Moida-201 301.

Distt. haz1abadtUP) Applicant

{through 5.D. Gupta, advocate)

1. Union of India,

thirough Secretary Lo the
Bovernment of India,
Mindistry of Information and
Broadceasting,

Mew Delhiy, 7

2. The Director General,
AT India Radia,
cashwani Bhawan,
Parliament Street
New Delhi. Respondents

Cthrough Sh. V.5.R. Krishna, advocate)

ORDER .
delivered by Hon'tle Sh. B.K. Sinagh, Membar(a)
This 1 Mo, 1634/89  has been filed under

Section 19 of  the nnmwnivgratﬁve Tribunals aAct, 19235

challenging, Jnter alia, the act of the respondents in

holtding the DL.P.C. i Au|ustﬁ 1886 for only 10

vacancies of . Chief Engineer, 417 India Radio, wuwhereas

there were 11 vacancies, thereby depriving the

applicant of the right of promotion to the 1lth vacancy
in as much as he was not only the next senior most

Director of Enginesring/Superintending Enginesr, the

P i o

feeder post for the post of Chief Engineer. but he, as

y understood, was the next person in the gradi

\Q

made by the UPSC according to merit and, had there been
11 vacancies thers would have been no auestion of his

noin-selection and the act of the respondents in not

promoting the Engineer




 §

0.4, and marked as Ahnexure-B of the paperbool.

...2,_
inspite of the fact that he was not only considered by
the 1987 D.P.C. but also selected and was  borne at

serial No.l of the panel on the alleged ground that he

had been Teft only with less than three months before

retirement and, therefore, was rnot Tiable “to be

promoted on- that ground, thereby, in turn, rendsring

the

jxts

arbitrary, discriminatory ahd;vib1at%ve of Articles 14

and 16 of the Constitution. -

The admitted facts are that‘the applicant
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was employed as Director (Engineering) in the scal
Rs. 3700-5000/- in '&11 India Radio. He retired from

service on 30.04.1988. The next  higher post  of

prometion from the rank of Director is that of . Chief .

Enginser in the scale of Rs. 2800-6700/~-. -+ The
s ~ . '
recruitment/promotion to the said post is governed by

Y

the Indian Broadcasting (Engineers) . Service Rules,

1981, According ta the rules of 1981, the post  of

Chief Engineer

required to be filled up by promotion from amongst

cofficers of Junior Administrative grade with 7 vears

i
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rvice. The post of Chief Engineer ‘is required to be
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filled by promotion 'through selection .merit taking

precedence over seniority. The rules are enclosed with
]
P
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In order to make promotion. to the post of
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Chief Engineer, a D.P.C. 'was held in &pril, 1986 r

T

3

wgcancﬁes falling in the year 198

counting the year from st - January, 1986 to 3lst

December, 1286. - In the 0.A. it has been averred that

B

¢t of the  respondents not only  i17=2gal, but

oeing  a Senior Administrative post is
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16 vacancies were available for the full vyear 1986.

The seniority 1ist has been enclosed as dnnexure~C with
the 0.4. 7The D.P.C. whichh met in April, 1986  was
required to Fi1T up only 6 vacancies presumably because
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applicant was fot  considered ible
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These 6 eligible officers were ultimately selected and

einpanelled but before the order of promotion could he
issued, ong person retired from service on 04,1986
resulting in  promotion of only 5  peirsons ﬁide
fnnexure-C-1 of  the paperbook. Another 0.P.C. was
neld some time in August, 1886 to Fil11 up the remaining
vacencies.  According to  the Jpp11,mﬂt this D.P.C

should have considered 11 vacancies for empanelment of
officers but  the  Ministry  communicated only 10

vacancies to  the Union Public Service Commizsion and

accordingly
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7 persons was recomnended by
the Comnmission and the said 12 names were Included and

the additional 2 names were included on account of the

3

impending retirement of 2 officers. The applicant ha
stated that a mistake in the calculation of ‘vacancﬁes
accurred oc cause of not counting of a vacancy caused by
the superannuation of Sh. RN Khapre i September,
1986, If this vacancy according to the applicant had
been counted then the total number of vacancies would
have been 18 and not 15, The Ministry took up the
stand that Shri Khapre's vacancy had been  included.
The applicant drew the attention of the court to  the

Jetter written by the Engineer-in-Chief that the

3
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vacancy was not taken into consideration for purposes
of promotion of the requisite number of officers. If

the caTcu]a;ﬁon of the wvacancies  had been done

hé promoted even

-

correctly the applicant was likely to

[o g
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J by D.P.C. which met in April, 1986. The applicant's

grievance is  that he was duly considered by the 1987
DF.Co and was  selected and enpanelled at S.No.l of
the panel but he was not promoted'oﬁ-the ground that he
was Teft with  Tess than 3 momths service  hefore

superannJation.

The following reliefs have been sought for

b

(),

by the applicant:-

o) to allow <this  appli 'rlon of  the
appTicant with costs;

(B to issue appropriate order or orders,
direction or directions:

{ (1) declaring that there were 16
‘ vacancies and not 15 and in other

o
words  there were 11 vacancies and
not 10 so far as the D.P.C. of ,
August, 1986 was concerned: :

P
s
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directing  the respondents ko
promote  the applicant, as he was.
already graded as "Wery Good? by

, the DPC of Aug _
i ' . happened to he the ne
person in the seniority 11
effect  from 2nd June, 1987 when 8
persons were orders to be promoted
on the basis of the
recommendations of DPC held in
August, 1986 witht  all
r consequential benefits

senior
st with
o

C‘3

,-‘d’

(itiydeclaring the  acts of  the
raspondents  in not promoting  the
applicant as Chief Engineer

m
[
‘_;_

inspitew of his se on by the
DPC of 1987 ﬁnShﬁte of the fact
that his name was borne at serial
Ho.l of the panel of the
on  the alleged qruuwd tha
heen  Teft with Te h
months for retirement:

{iv) declaring and ztriking down  as,
11legal  the rule, iF any, that a
persan is  not  entitied to be

promoted  to a post i he is  left
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with less than three months for

retirement especially in 2 case
Tike the opresent onc where the
vacancies  against wiich the

applicant was considered was of
1986 and  the DPC had been held
N . late at the fag end of concerned
year and that too for no fault of

(v) de chrlng applicant entitled to be

promoted to . the post of Chief

co _ Enginser on  the basis of his
selection by 1987 DPC from the

dates from which his juniors in

the panel prepared by the 1937 DPC

had been promoted:

(vi} directing  the respondents  to

! promote the applicant as Chief
Enginser on the  basis of his

selection by the 1987 DOC and  on

the - basis that his name was baorne

at §.No.1l on the panel prepared by

1987 DPC from the dates from which
his juniors were promoted with all
consequential benefits;

(vii) also directing the respondents to
treat  the applicant  actually
having beesn oromoted with effect
from  2.8.1987  considering  the
history  of  the case  where
injustice had been done  to
applicant consecutively for the
two years.”

A notice was dssued to the respondents  who
filed their réply contesting the app1wcat|cn and the

alief

w

grant of praved for. We heard the Tearned
counsel for the parties and perused the record of the

case and also sunmoned the ACC file from the Department

The Tearned counsel for the applicant argued
that the D.P.C. which met in December, 1987 placed the

applicant at Serial HNo.l and that the ACC did not

81

onsider him  Fit for promotion since he was Teft with

only thres months to attain the age of superannuation

and according  to him  this act was  arbitrary and

4}

violative of Articles 14 & 16 of the Constitution. It
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was further pointed out -that ACC did not  give any
reason for its decision in noﬁ éppoﬁntgng the applicant
to the post' of Chief Engineer in the Ministry of
Infoqmatioh & Broadcasting. Though thére are no rules

 t0 effect that if an officer is ret%%ﬁng‘withih three
months he will not be promoted and even if such a rule
existed, 1t was 1ﬁéb1e jﬁo be struck down as beihgi
arBit;ary and violative of ﬁrt{cies 14 & 16 of the

Constitution. He further stated that the applicant had

an unblemished record of service and he also pointed

~

'

out fhat he never got any adverse remarks during hjs:

service caresr and it was further pointed out that
{“' though the respondents denied him the promotion to thé
e Engineer ‘but after retirement he was
appoinﬁéd as  Consultant by  the Information  and
.Broadéastﬁné because of his meritorious and commendgb?e
service. Whatever the defay ﬁnlrecommending the case
of the applicant was on the part of the respondents and
that is the reason‘ why certain candidates who were
retiring were not recbmmended for promotion to the rank
of Chjef'Engineer, ~ In this connection, he relied on

two judgements delivered by the Madras Bench of the

v

Central Administrative Tribunal. In case of K.
Palanivelu Vs,  Union of India & Ors. (0A~531/87)
~ . decided on 4.11.1988 . the points  which arose for

. h . ] °
consideration were whether a person whose name has been

recammended by D.P.C. presided over by a Member of

e

U,P.5.C. can be rejected and some other person junior
t - | .

to him whose grading was no better than thet of  his -
senior can be approved on the grouhd that senior person

T
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dees not have  adequate service Teft before attainment
of the age of  superannuation. In  this case, the

operative para reads as follows:-

- . . "dccordingly, we direct the
respondents  to consider the grant  of
proforma promotion to the applicant as Chief
Engineér(Bridges) from the date on which the

- promotion of his junior was approved by the

Adppointments Committee of the Cabinet. This

will be -without payment of a y arrears of

pay till his retirement on 28.2.1987, and
will be only for the purpose of calculation
of the applicant’s pension and
death-cum-retirfement gratutity.

The application is allowed as above."

_ The second jgdgemeht on which he relied is
E o M. Durai Raj Vs. U.0.I. & Ors. (0A-107/69) decided
on 17.04.1990. Tha operative‘para of this judaement

. "~ reads as follows:-

"Therefore, in the interest of justice,
we would direct the respondents to place the
applicant®s  case before ~ the  competent
authority again, in the 1light of this
judgement, with a proposal for reconsidering
the case of the applicant, if not  for
retrospective  promotion at Teast  for
requlating the pensionary benefits on the

, basis  of deemed promotion. Action. in this
- regard may be taken within-a period of three
months  from the date of Feceipt of this -

- ' order.

The application is  disposed of as
above.™ ‘

The Tearned counsel for the respondents
quoted the judgement' of the Hon'ble Supreme Court in

th

[3¢]

case of Dr. H., Mukherjee ¥s. Union of India &
Ors. decided on 28.09.93 in C.A.No.3668/93. This was
heard by a Full Bench comprising Hon'ble Mr.  Justice

&M, dhmadi, the Hon'ble Mr. Justice H.M. Punchhi

-

and the Honthle Mr. Justice K. Ramaswamy. In this

judgement, the Hon'ble . Supreme Court considered the

!
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gquestion whether the ACC was required to record reasons
when it does not accept the recommendations of the DPC

- " . ! e 4 °
oresided over by a Meuber of UPSC. The question s

Board confers an unfettercd right to be appointed on.
the recommendation made by the sald Board.  Dealing
with this contention, the. Hon'hle ourrcmu Court
referred the'ﬂutjeg to be performed by the Union or
State Public Service Commizsion Lndpr article 320 and
ohserved that the esta t?ﬁ hment of an ndspendent b;dy
Tike Public Service Commission is to esnure selection
Commission is onW? a recowmendation and the fi
authurity for appointment is . the Governuént. The
Hor'ble Supreme Court pointed oﬁt that the Government
ept the récommendatEom or may decline to do  so
But iF 1t chooses  not Lo accebt the recommendation of
the Commission, the Constitution only  enjoing  the

Government to place on the table of both the Houses

I
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Parliament its reason for so doing, The Gevernuent is

accountab ble only to the Houses of Parliament and that
this does not clothe the candidate with any riant to
appointment pursuant to the ommwndgx‘ow of  the

Comnission. If was further stipulated that ¥ the
Government decides to umake the appointment. 3t must
make the appointuent o the order of merit fixed by the

3

The Government cannot appoint a person

Commis

5

whose uqme does not appear in the 115 but it iz always

open to the Cove roment to decide how many appointments

it will make. Thus the Hon'hle Supreme Court clearly

0

Taid down that the selection by the Commission is only

recommendatory  in nature and the Government may or may

b
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t accept’ the same and if it chooses not to accept the
same, it s under  an obligation to p]ﬁL 1ts  reasons
before the two Houses of Parliament under Section 323
of the Constitution. While dealing with D,
Mukherijee's case, the Full Bench of the Hon'ble Sup
Cdurt also examined the ratic of the judgen eﬂt in case

of Jatinder Kumar and recorded its wiew that the

selection mads bry the Commizssion Was only

recommendatory  in  nature and it was  open to the

-
!

Government to either accept the recommendation or to

deperi therefrom. While dealing wit h ML hL Jee’s case

the Hon'ble Supreme Court alse disagreed with the
cohtentﬁén of the Tearned counsel for the respondents
that if delay occurred on the part of the Appointment
suthority, the cruﬁiaW date which should be t&mbn into
consideratio should he the date on which  the
recommendation s made and not the date on which the
matter s put uo'before the ACC.  The Hon'ble Subreme
Court felt that no hard and fast line can be drawn in
this connection and in the relevant case the Hon’gTe

Supreme Court did not find any delibrate delay n

regard to the decision of the Hon'ble Supreme Court,

[£3]

The Hon'ble Supreme Court also examined the case of

Mrz. dAsha Kaul and énr. Vé. State of Jammu & Kashmir

§ Ors. reported in JT 1993(2) 688 and Jagtar 8ingh Vs.

The Director, Central Bureau of Iﬁvestigatﬂaﬂ & Ors.
<

re po‘ieﬂ i JT 1993(¢2) 703, The Hon'ble Supreme Court

inally held that the fur ?on'qf the Public Service

Commission being advisary, the Government may for valid

by

(i3

zsons to be  recorded on the file, dﬁgamu ‘ave of the

advice or recommendation tendéred by the Commission

5

.

which decision can, if at all, be tested on the Timited
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Cground of b being  thoroughly arbitrary, malafide or

s

capricious. In the case of Union of India, etc.etc.

Vi, Shri NP, Dhamania, etc.etc. reported  an JT
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snch compirising of How ble
Mire 1.5, Verma and Hon®ble Mr. S.kohan set ;Side'the
order of the " Principal Bench of the Tribunal and held
the view that  the Tribunal  had exceadad  in s
jufjsm%ctiﬁﬂ by granting deemsd wromotion. The Honble
Supreme Court did not support the finding of the
Tribunal and held that 1 would bhe an zxercise  in
futility to make a refersnce back and seek  further
consultation with the UPSC in the matter. On  those

score, Tdeemed promotion’  cannot be accorded. - 5ti11

]

the ACC will fave Lo consider  the case of the
respondent on merits with reference to  the records.
The deemed promotion  order was set aside and it was
stated that the Appeointing Authority shall consult the

back to  them
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indicating the reasons for wmaking a departure from the
pane] recommendsd by the Commission and alzo - forward
has reached the Cuu.1w°1un nat

the waterial on which 1t

to appoint thes respondent and obtain their views before

taking final decisien in the matter. In this jud ement
aleo the case of Jatinder Kumar and Other Ye. State of
Puniab and others (1985(1)8CC 122 was discussed.

crucial question s whether the Tribunal
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setent to pess an order in the manner 1L has been

done in the iwo cases cited by the learned counsel for

the applicant. Those two judgement were delivered much

before the judgement n case of Dr. Hoo Mukherjss Vs,
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U.0.I.. & Ors. and before the judoement of the Hon'ble
Supreme Court 1in case of U.0.1.,etc,etc. Vs, Sh.

H.P. Dhamania, -etc.eteo. The Dhamania’s case was

decided by a Division Bench of the  Hon'ble Supreme

Court whereas the case of Dr.H. Mukherjee Vs. U.0.1.

®

& Ors. was decided. by three Hon'ble Judges of th
Hoen'ble Supreme Court headed by' the present Chief

Justice of Indi

9
33

Justice A, Ahmadi who was then the
senﬁof most Judge of the Hon;bWe.Supreme Court of India
after Chief Justice df India. The Taw laid down .ﬁn
Dhamanja‘s case” 1s tha£ ﬂf-fhe Tribunal feels ‘that-
injustice had been done td‘an officer, it will refer to
the ACC to récord its reasons  and to conzult  UPSC
again. But inthe casé of Dr. H. Mukherjee the‘ Taw

Taid down is  that the ACC  can accept or reject

i
f

recommendation of the UPSC or a Selection Meeting

nresided over by a Member of UPSC and it is not under

‘an obligation to communicate its reasons to the URSC or

the applicant.  The Govsrnme%t is accountable only to“
both the Houses of ParTiament and when UPSC refers case
ﬁn-whﬁch,reasons are not acceptéd to the President of
India. This ds placed under ordérs of Pres%deht
a]ongyith a memorandum submitted by Government before
the t@o Houses. The Government under Article 323 of
the\tonst?tution ﬁg reqﬁﬁred to place its .reaéons
hefore the two Houses of. Pa%Tﬁament. Since it s
accountahle. to the Parliament,  the Government can
record the reasons in  the relevant file dealing with
the subject of promotion why it did not choose to
promote ‘a few people. The relevant ACC file has been
p?oduced before us.and we have perused the same. The

file deals with the proposal of  appointment of 9
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officars to Senjor Administrative Grade of the Indjan

Broadcasting (Enginsérs) sService from  Junior

/
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Adninistrative  Grade. 12 out of 14 of ficers who were

considered were graded as very good. The first 9 were

proposed aga%nst_thé vacancies,. The serial No,1, 3 & 7

'

cwere not approved: Flrst1y ah the around thuL they had

1

&3

(,'3

s than three mOtho to retire from service. The ©

8 existing
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vacancies and one Tikely to arise on 31.01.1988, It

\

was further mowntbd aut: that-SériaW Mol and 8  were

CN

'araded as qood only, Thus in case of applicant there

are two reasons one that he had Tess than three months

A

to retire and the other ﬂhat'his aver all assessment

‘was good instead of bsing v&ry gooa.  Recommendation

thus in . case ' of Serial Mos.1, 3 & 7 were not accepted

by thé ACC because thev had thr¢e months  to retire.

The applicant  had ' two disadvantagez (a) that he was

g?aded as'gooq‘oﬁTy and (b} that he had Jess than three

months to retire, The serial Nos. 3 & 7 were araded

very good  and they' were not considered fit for

o
et

promotion becauSe they had three months to retire from

,

service. Serial .No.8 was superseded by Sh.  Lakhre

because he was assessel as good only. The réasons have
* AN
file and since the Hon'ble Supreme

been recorded in the
Court have Taid down the ratio thaa the &CC is  not

reEasons to UPQL or the

—te

fad

required to  communicate

appluc nt in  the case of Dr. Mukherjee_ decided on

P ~

filled the obligation cast on it by

communicating the reasons only to the Houses . of

Parliament and that 3t iz under no ob

communicate  ifts  reasdns either to the DPFC or UPSC or

the candidate, were not inclined to interfere with. the
\




de cEzWun of the Government in view of the lTaw Taid down
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by the Hen'tle Supreme Court in case of Dre 'HL

Mulkheriee decided on 28.9.23 by & three Member Bench of
the Hon'hle Supreme Court wherein all the cases of
Jatinder Kumar & Ors. {supraj and M s.  hsha Kaul 3
OUrs. have heen discussed. In view oflthe Taw laid

dewn by the Hon'ble Supreme Court it would be difficult

for the Triovunal to rely on the decisions of the C.A.T.

el

Madras Bench  in case of K. Palanivelu vs. U.0.T.
Ors. decided on 4.11.1988. tne operative part of which

. hasz been quoted above or on the decision in the case of :

'TJ

M. Dural Raj Vs. U.0.1. & Anr,  (04-107/82) decided

on 17.4.90, the operative para of which has been

jos

tracted and aquoted above. The ratic of the judgement
of the Hon'ble Supreme Court in case of Jatinder Kumar

{supra) reiterated in case of Dr. H.  Mukherjee

cte and

o33

I the conspectus of  the f
circumstances of the case, the 0.A. is dismissed as
devoid of any merit, leaving the parties to bear their

Ui COZ YaL

The ACC File is returned to the Ministry of

Personnel, Public Brisvances & Pesnion in a sealed

(f . K XFngh) : , (.97, Sharna)

Memuorh) Member(J)
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