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New Delhi this the Day of May, 1995.

Hon'ble Sh. J.P, Shanna, Member(J)
Hon'ble Sh. B.K. Singh, Meifiber(A).

Shri B.P. Srivastava,
S/o Sh. Baldev Prasad Srivastava,

••

R/o !<-«, Sector-XI,
Noida-201 301.

Distt. GhaziabadCUP).

(through G..D. Gupta, advocate)

Applleant

1. Union of India,
through Secretary to the
Government of India,
Ministry of Information" and
Broadcasting,
New Delhi. '

2. The Director General.

All India Radio.,
Akashwani Bhawan.
Parliament Street,
New Del hi.

(•through Sh. V.S.R'. Krishna, advocate)

Respondents

ORDER

delivered by Hon^ble Sh. B.K. Singh, MsmberCA)

This 0,A.No.1534/89 has been filed under

Section 19 of the A.dministrative Tribunals Act, 1935

challenging, inter alia, the act of the respondents in

holding the D.P.C. in August, 1986 for only 10

vacancies of . Chief Engineer, All India Radio, whereas

there were 11 vacancies, thereby depriving the

applicant of the right of promotion to the llth vacancy

in as much as he was not only the next senior most

Director of Engineering/Superintending Engineer, the

feeder post for the post of Chief Engineer-, but he, as

re1iab1y undsrstood, was the next person in the grading

made by the UPSC according to merit and, jiad there been

11 vacancies, there would have been no question of his

non-selection and the act of the respondents in not

pr0m01i ng t he app1i cant t o t he post o^' Chi af Engi neer
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inspire of the fact that he was not only considered by

• ' • the 198/ D.P.C= but also- selected and was borne at

serial Mo.l of the panel on the alleged ground that he

had been left only with'less than three months before

retirement and, therefore, was not liable to be

promoted on that ground, thereby^ irt turn, rendering -

the- act, of the respondents not only illegal but"

arbitrary, discriminatory and violative of Articles 14

and 16 of the Constitution. - ' •

' - • I'he admitted facts are that the applicant

was employed as Director (Engineering) in the scale of

Rs. 3700-5000/-- in'All India Radio. He retired from

service on '30.04.1988, The next higher post of

promotion from the rank of Director is that of: Chief

Engineer in the scale of Rs. 5900-6700/-. •, The
\

recruTtment/promotion to the said post is governed by
I

the Indian Broadcastirig (Engineers) Service Rules^

1981. According to the rules of 1981^ the post ' of

Chief Engineer being a Senior Administrative post is

required to be filled up by promotion from amongst

• officers of Junior Administrative grade with 7 years

service. The post of Chief Engineer'is required to be

filled by promotion '.through selection merit taking

precedence over seniority. The rules are enclosed with

,0.A. and marked as .Annexure-B of the paperbook>

In order to make promotion to th'e post of

Chief Engineer, a D..P-.C, 'was held" in April, 1986 for

filling up of v^acancies falling in the year 1986,

counting the year from ist January, 1986 to 31st

December, 1986. • In the G.A. it has been averred that



16 vacancies were available for the full year 1986.

The seniority list has been enclosed as Annexure-C with

the O.A. The D.P.C. which met in Aprils 1986, was

required to till up only 6 vacancies presumably because

applicant was iiot considered eligible at that time.

These 6 eligible officers were ultimately selected and

einpanelled but before the order of promotion could be

issued, one person retired from service on 30.04.1986

resulting in promotion of only 5 pei'sons vide

Annexure-C-1 of the paperbook. Another O.P.C. was

held some time in Augusts 1986 to fill up the remaining

vacancies. According to the applicant this D.P.C.

should have considered 11 vacancies for empanelment of

officers but the Miiiistry communicated only 10

vacancies to the Union Public Service Commission and

accordingly a panel of 12 persons was recommended by

the Commission and the said 12 names were included and

the additional 2 names were included on account of the

impending retirement of 2 officers. The applicant has

stated that a mistake in the calculation of vacancies

occurred because of not counting of a vacancy caused by

the superannuation of Sh. R.N." Khapre in September,,

1986, If this vacancy according to the applicant had

been counted then the total number of vacancies would

have been 16 and not 15, The Ministry took up the

stand that Shri . Khapre's vacancy had been included.

The applicant drew the attention of the court to the

letter written by the Engineer-in-Chief that the said

vacaiTcy was not tak.en into consideration for purposes

of promotion of the requisite number of officers. If

the calculation of the vacancies had been done

correctly, the applicant was likely to be. promoted even
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by D.P.C, which met in April, 1986. The applicant's

grievance is that he was duly considered by the 1987

•D.P.C. and was, selected and empanelled at S.No.l of

the panel but he was not promoted' on the ground that he

was lert with less than 3 months service before

superannuation.

The following reliefs have been sought for

by the applicant:-

"CA) to allow ••this application of the
a pp1 i can t wi t h costs?,

(B) to issue appropriate order or orders,
direction or directions^

(i) declaring that thiere were 16
vacancies and not 15 and in other
words there were 11 vacancies and
not 10 so far as the D.P.C. of
August, 1986 was concerned^

(ii) directing the respondents to
promote the applicant, as he was-
al ready graded as 'Very Good'' by
the DPC of August, 1936 and he
happened to be the next senior
•person in the seniority list with
effect from 2nd June, 1987 when 8
persons were orders to be promoted
on the basis of the

recommendations of DPC held in
August 5 1986 with; all
consequential benefits;

/

(iii)declaring the acts of the
respondents in not promoting the
a pp1 leant as Chi ef Engineer
inspit.il of his selection by the
DPC' of 1987 insp.ite of the fact
that his name was borne at serial

No.l of the panel of the said DPC
on the al-leged ground that he had
been left with less than three

months for retirement;

(iv) declaring and striking down as.
illegal the rule5 if any5 that a
person is not entitled to be
promoted to a post if he is left



with less than three months for
retirement especially in a case
like the present one where- the
vacancies against which the

. applicant was' considered was of
1986 and the DPC had been held
late at the fag end of concerned
year and that too. for no fault of
the applicant;

(v) declaring applicant entitled to be.
promoted to - the post of Chief
Engineer on the basis of his
selection, by 1987 DPC from the
dates from which his juniors in
the panel prepared by the 1987 DPC
had been promoted;

(vi) directing the respondents to
/ , , promote the applicant as Chief

Engineer on the basis of his
selection by the 1987 DOC and on
the- basis that his name was borne
at S.No.l on the panel prepared by

, , 1987 DPC from the dates from which
' - his juniors were promoted with all

consequenti al benefi ts;

(vii) also dire''cting the respondents to
treat the applicant actually
having been promoted with effect
from 2.6tl987 considering the
history of the case where
injustice had been done to
applicant consecutively for the
two years."

,A notice was issued to the respondents who

filed their reply contesting the application and the

grant of reliefs prayed for. We heard the learned

counsel for the parties and perused the record of the

case and also summoned the ACC file from the Department

of Personnel.

7

The. learned counsel for the applicant argued

that the D.P.C, which met in December., 1987 placed the

applicant at Serial No.l and that the ACC did not

consider him fit for promotion since hie was'left with

only three months to attain the age of superannuation

and according to him this act was arbitrary and

violative of Articles 14 S 16 of the Constitution. It
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was further pointed out -that ACC did not give airy
/

reason for its decision in not appointing the applicant

to the post of Chief Engineer in the Ministry of

Information & Broadcasting. Though there are no rules

to effect that if an officer is retiring within three

months he will not be protrioted and even if such a rule

existed,, it was liable to be struck down' as being

arbitrary and violative of Articles 14 S 16 of the

Constitution. He further'stated that the applicant had

an unblemished record of service and he also pointed
V

out that he never got any adverse remarks during his

service career and it .was further pointed out that

though the respondents denied him the promotion to the

grade of Chief Engineer but after retirement he was

appointed as Consultant by the Information and

Broadcasting because of his meritorious and commendable

service, Whatever the delay in recommending the case

of tlie applicant was on the part of the respondents and

that is the reason why certain candidates who were

.retiring were not recommended for promotion to the rank

of Chief Engineer. In this connection^ he relied on

two judgements delivered by the Madras Bench of the

Central Administrative Tribunal. In case of K.

Palanivelu Vs. Union of ' India & Ors. (OA-531/87)

decided on 4.11.1988 • • the points, which arose for

consideration were, whether a person whose name has been

recommended by D.P.C. presided over by a Member of

U.P.S.C, can 'be rejected and some other person junior
1

to him whose grading was no better than that of his

senior can be approved on the ground that senior perso.n



f-

does not have- adequate service left before attainment

of the age of superannuation^ In this case, the

operative para reads as followsi-

"Accordingly, we ' direct the
respondents to consider the grant of
profonma promotion to the applicant as Chief
Enginefer(Bridges) from the date on which the
promotion of his junior was approved by the
Appointments Cotiinnttee of the Cabinet. This
will be -without payment of any arrears of
pay till his retirement on 28.2.19875 and
will be only for the purpose of calculation
of the applicant's pension and
death-cum-reti i^ement gratutity.

The application is allowed as above."

The second judgement on which he relied is

Durai Raj Vs. U.0,1. 8 Ors. (OA-107/89) decided

on 17,04.1990. The operative para of this judgement

reads as followss-

"Therefore., in the interest of justice,'
we would direct the respondents to place the
applicant's case before ' the competent
authority again, in the light of this
judgements with a proposal for reconsidering
the case of the applicant, if not for
retrospective promotion at least for
regulating the pensionary benefits on the

^ basis of deemed promotion. Action, in this
regard may be taken within'a period of three
months from the date of receipt of this
order.

The application is disposed of as
above." '

The learned counsel for the respondents

quoted the judgement of the Mon'ble Supreme Court in

the case of Dr. H. Mukherjee•Vs. Union of India &

Ors.' decided on 28.09.93'in C,A.No.3668/93. This was

heard by a Full Bench comprising Hon'ble Mr. Justice

AJ-1, Ahmadis the Hon'ble Mr. Justice H.M. Punchhi

and the Hon^'ble Mr. Justice K. Ramaswamy. In this

judgements the Hon'ble Supreme Court considered, the



^ question whether the ACC was required to record reasons
when it does not accept the recommendations of the DPC

'presided over by a Member of UPSC., The qiibstion is

whether the selection of a candidate by the Selection

Board confers an unfettered right to be appointed on.

the recommendation made by the'said Board- Dealing

with this contention, the. ilon'ble Supreme Court .

referred to the duties to be performed by the Union or

- State I'ublic Service Commission under Artic.le 320 and

observed that the establishment of an independent body

like Public Service Commission is to esnure selection
1

of best available candidates. Ihe selection by the

Commission is only a recommendation and the final

authority for appointment is the Government. The

Hon'ble Supreme Court pointed out that the Government

may accept the recommendation or may decline to do so

but "if it chooses not to accept the recommendation of^

the Commission, the Constitution only enjoins the

Government to place on the table of both the houses of

Parliament its reason for so doing, The Government is

accountable only to the Houses of I'arI'lament and that

this does not clothe the candidate with any right to

appointment pursuant to the recommendation of the

Commission. it was turther stipulateo thai, H une

Government decides to make the appointment, it must

make the appointment ia the order of merit fixed by the

Commission. The Government cannot appoint a person

whose riaiiie does not appear vn the list put it lo alway.;;.

open to the Covernment to decide how many appointments

it will make.. Thus the Mon'ble Supreme Court clearly

laid down that the selection by the Commission is only

recommendatory in nature and-the (^vernment may or may



/• not accept^ the same and if it chooses not to- accept the

satne, it is under ,an obligation to place Tts reasons

before the two Houses of Par'l iainent under Section 323

of the Constitution, irfhile dealing with Dr.

Mukheriee's case, the Full._3ench of the Hon'b'le Supreme

Court also examined the ratio of the judgement in case

of Jatinder Kumar and recorded its view that the

selection made by the Commission was only

.recommendatory in nature and ' it was open to the

Government to either accept the recommendation or to

depart therefrom. While dealing with Mukheriee's case,

the Hon'ble Supreme Court also disagreed with the

contention of the learned counsel for the respondents

that if delay occurred on the part of the Appointment

Author-itVs the crucial date which should be taken'into

consideration should be the date on which the

recommendation is made and not the date on which the

matter is put up "before the ACC= The Hon'ble Supreme

Court felt that no hard and fast line can be drawn in

this connection and in the relevant case the Hon'ble

Supreme Court did not find any delibrate delay in

regard to the decision of the Hon'ble Supreme Court.

The Hon'ble Supreme Court also examined the case of

Mrs. Asha Kaul and Anr. Vs. State of Jammu a Kashmir

& Ors. reported in JT 1993(2) "688 and Jagtar Singh Vs.

The Director,, Central Bureau of Investigation Ors.
s

reported in JT 1993(2) 703. The Hon'ble Supreme Court

finally held that the function of the Public Service

Commission being advisory, the Government may for valid

reasons to be recorded on the files disapprove of the

• advice or recommendation tendered by the Commission,

which decision can, if at! al 1 „ be tested on tlie limited
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ground of i i: being thor-oughly a^rbitrary, tnalafide. or

capricious. In the case of Union of India,, etc. etc.

V3Shr i N. P. Dhaniani a .j etc. etc, reported i n JT

1994(7) SC '165, a Division Bench comprising of Hon'ble

Hr. J=S, Verma and hon'ble Mr. S.Mohan set aside the

order of the ' Principal Bench of the Tribunal and' held

t he v i e w that t he Tr- i buiia1 11 a d exceeded i n i t s

jurisdiction by granting deemed promotion. The Hon^l^le

Supreme Court did not support the finding of the

Tribunal and held that it would be an oiercise in

futility to make a reference back and s'esk further

consultation with the UPSC in the matter. On those

score, 'deemed pi~oiiiotion' cannot be accorded, • Still

the ACC will have to coiisider the case of the

respondent on merits with reference to the records.

The deonried promotion order was set aside and it was

stated that the Appointing Authority shall consult the

UPSC once gain by making reference baci< to them

indicating the reasons for making a departure from the

panel recommended by the Commission and also •forward

the 111 a t s r i a 1 o i'l wh i c hi i t h a s reached trie c o n c 1 u s i o n n o t

to appoint the respondent and obtain their views before

taking final decision in the matter. In this judgement

also the case of Jatinder Kumar and Other Vs. State of

Punjab and others (1985(1)SCC 122 was discussed.

The crucial question is whether the Tribunal

is competent to pass an order in the manner it has been

done in the two cases,cited by the learned counsel for

't lie app1 i cant . Thos e 1: wo j udgement we r e de1i ve i- ed much

before the judgement in case of Dr. H. Mukherjee Vs.
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U.O.I.. 8i Ors. and before the judgement of the Hon'ble

Supreme Court in case of U.0.I.,etc,etc. Vs. Sh.

N.P. Dhamaniaj etc.etc. The Dhainania's case was

decided by a Division Bench of the .Hon'ble Supreme

Court whereas the case of Dr.H.- Mukherjee Vs. U.O.I.

& Ors. was decided- by three Hon^ble Judges of the

Hon'ble Supreme Court headed by the present Chief

Justice of India Justice A.M. Ahmadi who was then the

senior most Judge of the Kon'ble.Supreme Court of India

after Chief Justice of India. The law laid down in

Dhamania^'s case ^ is that if the Tribunal feels 'that-

injustice had been done to an officers it will refer, to

the ACC to record its reasons and to consult UPSC

again,- But in'the case of Dr. H. Mukherjee the law

laid down is that the ACC can accept or reject

\ recoiiimendation of the UPSC or a Selection Meeting

presided over by a Member of UPSC and it is not under

an obligation to communicate its reasons'to the UPSC or

the applicant. The Government is accountable only to

both the Houses of Parliament and when UPSC refers- case

in-which -reasons are not accepted to the President of

India. This is placed under orders of President

alongwith a memorandum submitted by Government before

the two Houses. The Government under Article 323 of

the Constitution is required to place its reasons

before the two Houses of- Parliament. Since it- is

accountable, to the Parliament,- the Government can

^ record the reasons in the relevant file dealing with

the subject of promotion why it did not choose to

promote a few people. The relevant ACC file has been

produced before us and we have perused the same. The

file deals with the proposal of appointment of 9

/
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' ofricers to Senior Admin1strattve Grade of the Indian

• ; /Broadcasting (Engineers) Service from Junror '
/

Administrative . Grade. 12 out of 14 officers who were

considered were graded as very good. The first 9 were

\ pf^oposed against_the vacancies.. The serial No^l^ 3 g 7

. were not ,approved^ firstly oh tjie ground that they had

less than three months to retire from service. The 9

, candidates were , required to fill up 8 existing-

vacancies and one likely to arise on 31.01,198-8= It

- • was further pointed out that Serial No.1 and 8 ' were'
• ) - • . - \ •

graded as good only. Thus in case' of applicant there

are two reasons one that he had less than three months •'

- 'to retire, and the other that'his over all assessment

was good instead of being, very good. Recommendation

thus in.case of Serial Nos.l^ 3 S 7 were not accepted

., by the ACC because they had three months to retire-.

Ihe applicant- had' two disadvantages (a) that he was'

9i'"3ded as good only and (b) that he-had less' than three

. • iionths to retire., , The-serial -Nos. 3 &7 weVe graded

as very good, and they' -were not considered fit for

promotion because they had three months to retire from

service. Serial -.No.'8 was superseded by Sh. Lakhre

because he was assessed'as good'-only. The reasons have -

been recorded in the file and since the'li.o-n''ble Supreme

Court have laid down the ratio that the ACX is not

required to communicate its reasons to UPSC or the

applicant in the case of Dr. Mukherjee decided on •

-28.9.93 it has- fulfilled the obligation cast ,on it by '

communicating the reasons only to the Houses . of

Parliament and that it is under no obligation to'

communicate . its reasons either to the DPC or UPSC or "

the candidate, were not incl-ined to interfere with, the
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decision of the Government in view of the law laid down

by the Hon'ble Supreme Court in case of Dr. H.

Hukheniee decided on 28.9.93 by a three Member Bench of

the Hon'ble Supreme Court wherein all the cases of

Jatinder Kumar & Ors. (supra) and Hrs. Asha Kaul &

Ors. liave been discussed.. In view of the law laid

d0wn by the Hon ^b1e Supreroe Court i t wou1d be difficult

for the Tribunal to rely on the decisions of the C.A»T.

Madras Bench in case of K. Palanivalu vs, U.O.I. &

Ors. decided on 4.11.1983.: the operative part of which

has been quoted above or on the decision in the case of

M. Durai Raj Vs. U.O..I. •& Anr, (OA-107/89.) decided

on 17.4.90, the operative para of which has been

extracted and quoted above,. The ratio of tl'ie judgement

of the Hon'ble Supreme Court in case of Jatinder Kumar

(supra) reiterated in case of Or. H. ^ liukherjee

(supra) by a F'ull Bench will hold good.

In the conspectus of the facts and

circumstances of the case, the O.A. is dismissed as

devoid of any merit, leaving the parties to bear"t:heir

own costs.

' The ACC file is returned to' the Ministry of

Personnel, Public Grievances & Pesnion in a sealed

cover,

(B.KM^MnQh) . ul •P• Sharma)

iviembor(A) Member (,3)
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