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Neu Delhi t he

o/ii hri
1 . H.N .Ra i

s/o B.N.Rai
3 r . Inuest igat or, Cent ral bKaj^^t ic
Organisation, (Ministry of Ping.,
N eu Jelhi.

-do-

3.

4.

5.

6.

7.

B.

9.

U ra i B ha n
/o R';aghubir Singh

Pitam dingh
s/o Karam .^ingh,

R,P.ohokhanda
3/0 Surat Singh

K . B , S et h i
s/o K, C,3et hi

\led Prakash

^s/0 Seua Ram

Prem Chand
a/o Chhejjumal

K,C.Saxena

s/o Har Saroop Saxena

Suresh Kumar

s/o Parsot Ram

ID, R .6 .Att ri

s/o B,3 .Att r i

11. K.L.Goyal^/^
Godhuram

12. fl .£ ,S ha rma
3/0 flurari Lai

13. iaroj Chaba
3/0 Raj Paul

14. R. K.S ha rma
•s. s/o C. 0.3 ha rma

1-5. Gupta
s,Xp Dr.D.C.Gbpta

16. S.N.Gupta
s/o R.K.Gupta

17. Satinder Kanuar

s/o H.S .Kanuar •

iB. aarandha Gupta (3mt.)
d/o R.N.Gupta

1 9 . La 1 it !". o ha n
s/o B.D.Sharma

2G. R.C.Khurana
s/o G.L.Khurana

21. K.K.Kohli
. s/o K.C.Kohli

22. fis. Asha Ran i

d/o U. K.3 ha rma

. (By Shri B.S.Mainee, Adv/fac at e')'.

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-do-

-dO-r

'"1

. . .Applican|



^7
>

-J

%

ije(f

-2-

1. Secretary,
Deptt.of Statistics,
Gout, of India, New Delhi,

2. Director Genersil,
Central St<^tistical Organisation,
Goot. of India, Neu Delhi,

(By Shri PH Ramchandani, Sr.Standing Counsel)
3. Shri R.Kumar s/o Sh.KRS Manian
4« PP Singh s/o Adel Singh
5» DP Singh s/o Ram Chander
6. BS Kambo s/o Lakhbir Singh
7, KS. raudt s/o Uaimal Singh
Bo AK Sha^ma s/o DD Sharma
9 v Inderjit Arora u/o Gurubachan singh

10 a RK Gupta s/o RD Gupta
,11 . DS Sastry s/o late DU Shiua Rama Krishnayya,

(By Shri S3 Tiuari, Adv/ocate)

Q,A,No.2051/89

ahri Uijay Bhushan Gupta
s/o ahri HP Gupta
Sr, Investigator,
Central Statistical Orgn.,
New Delhi.
(By Shri Ranjan Ciukherjss, Advocate),

V.
1, Ministry of planning,Deptt .of ^itatistics,

through the Secretary,.

2, Director General, CSO, New Delhi,

3, Secretary, Dptt, of Statistics,
Nau Delhi.

4, Secretary,
Deptt, of Personnel, Gout.of India,
Neu Delhi.

(By ahri PH Ramchandani, Sr.Standing Counsel),

CcxamJ Hon^bla Shri NV Krishnan, Uica Chairman(A),
Hcn'ble Shri BS Hegde, Nember (j),

ORDER

Respondst s.

Sr.Invest igat ors
in the Central
Statistical Orgn.
Govt. of India,
New Delhi.

Respondent

Applicant •

Respondent s

Both these applications raise similar issues and have

been heard together uith the consent of parties and are

being disposed of by this common judgment. The prayer in

both the applications is that the applicants should be

regularised in the poc^t of Sr. Investigators (SI for short)

in the Central statistical Organisation (CSO) uith effect

from the respective dates on which they uere given ad hoc

promotion to that post. The applicant in OA 2051/89 has
also prayed that the date of his regularisation should not

be later than that of his three juniors uho are applicants

in OA 1531/89.
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?7?iiJe shall first take into c onsiderat icn the brief iS\ctA

7of 0,A,1 631/89 uhich are, as folloua.;-

2.1 There are 22 applicants in this 0,A, They uere initiall

appointed as Junior Investigators (JI for short) on an ad hoc

basis and were later regularised on that post (Rg.210-425) on

various dates,

2.2 The next higher post is 31 (R:.325~550 pre-revised pay

scale) uhich is filled up 50?i by direct recruitment and 50^ K
by promotion of JIs, '•

2.3 Admittedly, the applicants were promoted on an ad hoc

basis as Sis on various grades between 1975 and 1991. The
earliest Jat e of ad hoc promotion is given to 5uraj Bhan-and
RP Shokhanda (applicants 2 &4) from 13-1-75 and the latest
date of ad hoc promotion is 5-3-81 when Lalit richan, PR Khurane
KK Kohli and Rs.Asha Rani (applicants 19 to 22) uere given
ad hoc promotion^

2.4 Hdmittadiy, the ^ppllc^nta h^v,9 been conlinuonsly uorkin
on thssB posts uilhout bi3ing reuartsd.

2.5 Uhils so,-7 of thoir senior colleagues,uho hjd also been
similarly promoted on ad hoo basis between 1971 and 1973, but
were regularisad on that post uith effect from 15-4-83, i.e.
the date on which the DPC met to consi dar t hair cases,
approached this Tribunal by filing O.rt.1984/85 (Dina Math 4
Ors. UUOI_& Drs.) seeking ragularisation from the date of
their initial ad hoc promotion to bI. 5 more persons uho
Claimed similar benefit for t.hemseltsTromTl^-t^A^;!^^^^
the QPC recommended to regularise them, usre permitted to

implead themselves as additional applicants. During the "
pendency of that O.a, the respondents took permissicn to

revieu the DPC proceedings of 21-5-79 and 15-11-83 on the

ground that these tuo DPCs did not deal uith regular isat ion

according to the recruitment rules, uhich required' that

promotion should be on the basis .of selection.' Accordingly,
a fresh revieu DPC uas held in 1987. The persons found

eligible by this revieu DPC uere ragula rised. fr om the date

iJ

f I
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of the reuieu DPC, In the An.A3 judgment dated !

disposing of the 0.'^., t,he Tribunal alloued the applicat

uith the direction that all the applicants and the

interveners (i.e. the additional applic-dnts) shall be

regularised as ols from the date of tha'ir initial ad hoc

promotion and that they shall be entitled to seniority

•and other consequent-ial benefits. That judgment has

. become final as. the aLP filed by the respondents in -t he

Supreme Cuurt uas dismissed by the An.A,4 order and a

reuieu filed in respect of that.judgment by certain

affected direct recruits, uas also dismissed.

2.6 The respondents gave effect to the An.A3 judgment

in , respect of the persons, in uhose favour that judgment

uas rendered, by regularising them from the dates from

1971 to 19^73 when they uera giuen ad hoc promot ion, uide

the order dated 23-2-89 (A.n.Al),
\

2.7 Uhen the applicants came to knou about tljie judgment

in D.A, .984/66, they represented to the Department

(An,5 series) to giue them also the benefit of that

judgmentjbecause they uere also similarly situated as

the applicants in that 0,A., Th^ey uere info.rmed on

29-3-89 that their representations uere under consideration

(An. A5 series) •

2.8 yhen no repiy was receiued, this G.A, uas filed

for a direction to-the respondents to regularise the
/

applicants as 3.1s and assign them seniority and

c onsequent^ ia 1•banef it s from the dates of their ad hoc

promotion as 3.1•

2.9 During the pendency of the O.A. the applicants

filed an additional a f f idauit • stat ing that the applicants
/

t

haue since been regularised in batches as 5.1. biy the

orders daited 10-9-90, 26-1 1-90 and 18-1-91 produced

as -An.X series to that affidavit. The order dated

lQ_g-gO and lB-1-91 grant regularisaticn from 2-4-90
\i-

1
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and 14-1-91 respectively and the orders dated 26-11-9

is effective from that date. Therefore, the prayer in

the O.A. remains unfulfilled,

3. Respondents 1 & 2- Dept. for short- filed.-ai. n

reply contesting the claims made by the applicants and

have prayed that t he .applicat iuns should be dismissed.

• Givi-ng a brief background of the case, the Dept. has

stated that the cadre of 3,1 ,is the feeder category to

Grade IV (^tssistant Director) of the Indian jtatistical

oervice. It. uas the practice to promote 5,Is purely

on ad hoc basis as ("Assistant Directors thus resulting

in temporary vacancies in the 31 Ccidre, They used to be

reverted as SI when regular appointments uere made to

Grade lU, Until then^the resultant vacancies of 3l

uere only ad hoc in nature. It is to such ad hoc

vacancies of 3Is that the applicants uere also promoted

on an ad hoc basis. In 1986, the Supreme Court rendered

judgment in the Cdsa of Na rende r. Cha d-i a (alR 1 986 SC 638)
therein

by which all the pet it ioners^u ho uere 3. Is promoted on

' an ad hoc basis as As'sistant Uiractors and had continued

uithout interruption for 15 to 20 years^uere direct.ed •

s to be regularised u.e, f, 11-2-86, Consequently, the
/held

posts of 3 i Is/by tfibae petitiooers became sub st ant ively

vacant for considering the case'of regularising the,

applicants on those posts. The Department tock action

to fill up 5D% of the vacancies by direct recruitment

through the UPSC, It intended to fill up the remaining

50% by, promotion by considering the regularisation of

the ad hoc appointee^ like the applicants. This uas

held up becautie of the pendency of the Lj,H. filed by

Dina Nath & Lrs, i,e, O.A,984/86 in uhich judgment uas

delivered on 10-6-88 (Mn.-i3). Hence the case of

regularisation of the applicants could be considered only

subsequently.

u
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4. It is also stated that the case oF many of the

ap.plicanfs uera considered by the Revieui OPC which

met on 14-5-87 but their ndmes yere not included in

the pdnel. It is on the rac ommen dat ion of this Re\>ieij

QPC that some of the applicants and some of the

intsruenars in 0.A, 984/B6 uere regularised as '31 uith

prospect iue' effect from the date on which that DPC

meeting: was held. It is this decision which has been

quashed in that O.A, The respondents have pointed.out

that the- same DPC had considered the case of some of

the present applicants who were also in the zone of

consideration, Howeuer, they could not be selected

for regularisat ion as 31, either because, they were found

unfit or, in the select ion. proc ess, others wers found

to be more suitable th=in they for regula r isat ion

Therefore, it is contended that the applicsj^nts cannot

claim that their case is similar to that of Dinanath &

Ors,_ whose U.A", was decided by the An.A3 judgment.

5, • The respondents also contend that the poats of

SI held by the applicants on an ad hoc,basis, were

actually held by others on a regular basis when they •

were- uiuen .ad hoc promotion as Assistant Director, The

officers working on ao- ad hoc basis as Assistant, Direct or

held a lien on the post of 31. Therefore, there was

no questit-n of regularising the applicants on .those

posts, bec-^iuse, on one post, only- one person can be

regularised at one point of time. It is only after the

jud-gment'of the Supreme Court in Narender Chadha's case

and after the ad hoc Assistant Directors were regularised

on those posts on 10-2-B6 that the posts of 31 held by

them on a regular basis, fell vacant for regularisation

of others,.

• 6. As the DPC could not meet for regularisation for ,

reasons beyond the control of the respondents, the

applicants. could not b® regularised earlier. The reply
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indicates that the DPC uas about to meet in 1990. T|(

complete the record ue may add that, as stated in pa:

2.9, the applicants were regularised by the three orders

dated 10-9-9D, 26-11-90 and 18-1-91.

7. When this D.ri. uas pending, H. P. 1694/92 uas filed

on 2-6-92 on behalf of 9 petitioners, uho are directly

recruited .3ls for implea dment^ cla iming that they would
be adversely affected if the O.h. uas alloued without

giving them an opportunity of being heard. They uere,

therefore, permitted to be impleaded as additicnal

respondent s. by the order dated 20-7-92 , directing that

they should argue the case without filing any pleading.

8. Ue now deal with the facts of 0.A.2051/89. This

0 .a,, has been filed only by. one applicant U.B.Gupta.

He was a Computer to begin with. He uas regularly

appointed as 51 w.e.f. 15-12-76 (An.IV/).
The seniority

9,/list of regular 3Is as on 1-4-79. is at An.VII. Certain

ad hoc promotions were made to the rest of SI, wherein

juniors to the applicant were promoted on 5-6-79 (An.Uill).

This included RS Attri, KL Goyal & Phool Singh of whom

the two former , persons are appli&ints in LA. 1 631/89.

The representat icns made by the applicant were of no

avail. In fact, some more persons, junior to him, were

promoted as 5 I on 29-12-79 (An.XV/), The r aprase ntat ion

of the applicant was finally rejected by the Hn.XXIII

letter dated 3G-12-87.

10. The respondents on 17-7-89 published the seniority

list of regular 5 Is of 1-6-89 (An.XXIV/) and permitted

objections to be filed. The applicant's name was not

there though it included the names of some persons, who

were his juniors in the feeder category of JIs.

11. The applicant filed his objection (A.n.XXV/) on 17-8-89,

He thgn filed this D,A, on 5-1C-89 seeking the following

r el ie f s.;-
IK
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(a) t hcit the Applicant be promoted as Senior

Investigator retrospectively u.e.f. 1-6-79;

(bj that the Applicants service in the said post

of Senior Investigator be regularised u.Gcf.

1-6-79,

(c) th'at the fixcition of Seniority and Pay-ment

of Pay, arrears of pay uf the Applicant be

fixed in the category of Senior Investigator

u.e.f, 1-6-79 alonguith suitable costs.

12. The stand of the Dept in this case is also the

same as in the ea^^lier case,

13. Both the u .A.s came up for final hearing and all

the counsel uere heard in great detail by us.

14. Shri BSj Mainee^the learned counsel for-the

applicants in Ua 1631/8 9^ point sd out that in the judgment

of Dinanath & Ors. (An.3) the Tribunal has, after,a

survey of various decisions of the Supreme Court, come

to the conclusion that some ,of the applicants and some

of the interveners therein uers regularized by the 1987

rtevieu DPC and t h^y were holding the post of SI on an

ad hoc basis for nearly 15 years and that, therefore,

they uere entitled to be regularised from the date of

their ad-hoc appointment^ follauing the ratio in the-

• upreme Court judgment in GP Duval & urs, \l Chief

Secretary, Govt . of U.P. (1 964 (4) SCC 829)^ Baleshuar
Das & ijrs. \l State of U.P. ^ Lirs. 1981 aC I94l).

In- regard to t ha other applicants and the other interveners

uho usre not regularised by the 1987 Revieu DPC, though

thsy vjere earlier regularised by the DPC of 1979 or the

DPC of 1983, the Tribunal noticed that they were also

holding the post for nearly 15 years uithout interruption.

There uas a provisit-n of relaxation in the 1 976 ec ruitment

r.ules. Therefore, rajLying on the ratio in Narender Chadha

Us, L)(-1 (i-\IR 1 986 SC 636) the Tribunal held that even

these persons are entitled to regula risat ion from the
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ddt. e of initial ad hoc appointment.

'15.- The Tribunal also aubbequently rendered judgm^nV^

in Ort 1521/89 (inderjit Luthra & Ors. Vs. UOl) and G.A

1527/69 (BB i^.athur & Ors. Us. UOI). Extracts of paras

3 to 5 of that- judgment are given belcui-

"3.- The learned couni^el for the applicants jhri

BaFiainee pointedly referred us to Dina Nat h (5upra)

case and submitted that the applied nts uho are

senior to seme ofthe beneficiaries in Dina Math

$supra) case uould be discriminated if they iTB':
not alloued the seniority and consequential benefits

uith effect from the date theyuere appointed on

adhoc basis.

The learned counsel further relied on the

conclusion (B) of the Direct Recrvuit Class II

Eng. Officers' Ass. \Js. 5tate of Pla ha ra sht ra

3T 1990 (2) dC 264 in support of his case,

4.- 3hri PH Ramchandani, jenior counsel for the • •

r espon dent s "• fa irly conceded that the resistence

to the claim of the applies nts uould be of little
/

consequence and ineffectual in the circumstances

the respondents are placed ino

5.- Ua have heard the learned counsel for both

the parties .nnd considered the material an record.

The case of the applicants is admittedly covered

by th'e Direct i-iecruit Class II Eng. Officers'

Asse '(supra) vide conclusion (B) uhich reads as

under;-

"(b) If the initial appointment is not

made by follouing-the procedure laid doun

by the rules but the appointee continues

in the post uninterruptedly till the

regularisat ion of his service .in accordance

uith the. rules, the period of officiating

service uill be counted."

15.' :jhri B3 P'lainee pointed out that these principles

.are squarely a ppl icable't o -1 he present L.A., The facts

of the present c^se are that the applicants have rendered

about 9 to 15 years of continuous adhoc service as bl

before they were regularised in 1990/4991.

17. He also urged.that the decision in the Direct
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Recruits case has since been clarified by the Supreme

Court in State of Uest Bengal \J rtghore Nath Dey (1 993)

see 171). In that judgment c onclusion'h ' B' of the
\

flaharashtra Engineers case (i.e. Direct Recruits case)

uere reproduced fend the distinction betu/ean' t hem uas,

considered. Para 15 and para 21 to 25 of that judgment

are reproduced belou;-

"15.- The question, therefore, io whether jhri

Sanghi is -right in his submission that this case

falls uithin the -jmbit of the Said condu-sion (B)

in Maharashtra Engineers case. Tha submission

of the other side is that this case falls,' not

uithin conclusion (B) but the corollary mentioned
in conclusion (A), of th^^t decision. Conclusions

(m) and (B) , which alone are material, are as
under; (SCC p.745,para 47)

"(a) Once an incumbent is appointed to

a post according to rule, his seniority has

to be count'ed from the date of his appointment

and not according to the date of his ,

' confirmation.

The corollary of the above rule is that

uhere the initial appointment is only ad hoc and

^ not according t'o rules and made as a stopgap

A arrangement t he offici=ition in such post cannot

be taken into account for considering the seodority.

' (B) If the initial appointment is not made

by follouing the procisdufe laid doun by tha rules

but the appointee continues in the post unt errupt edly

till the regular isat ion. of his service in accordance

aith the rules, the period of officiating sefuice

uill be counted."
X X • X

"21.- Ue shall nou deal with conclusions (a) and

(B) of th3 c onst itut ion'bench in the l^aharashtra
Engineers case quoted above."

X • X ' X

"22,- There can be no doubt that these tuo

conclusions have to be read harmoniously, and

conclusion (B) cannot cover cases which are

expressly excluded by conclusion (a). Ue may,
' ther-efore, first refer to conclusion' (a). It

is clear from conclusion ("A,) that to enable

seniority to be counted from the date of initial

appointment and not according to the date of
-J

conf irm=it ion , t he ' incumbent of the post h^is

K
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to be initially appointed 'according to rules'.y
The corollary set out in conclusiun (m) , than
is, that 'uhers the initial appointment is only
dd hoc and not according to rules and made as

a stopgap a rrangsment the officiation in such

posts cannot ba taken into account for considering
the senicrity'. Thus, the corollary in conclusion
(a) expresbly excludes-the category of cases
where the initial appointment is only ad hoc and

not according to rules, being made-only as a

stopgap arrangement. The case of the urit

petitioners squarely falls uithin this corollary

in conclusion (h), which says that the officiation
in such posts cannot be taken into acco unt for

counting the seniority."

X x X

"23.- This being the obyicus inference from

conclusion (a), the question is whether the

present case can also fall within conclusion

(B) which deals with cases in which period of
officiating service, will be counted for

•seniority. Ub ha\/e no doubt that conclusion

(B) cannot include, within its ambit, those
cases which are expressly covered by the

corollary in conclusion (a), since the two
I

conclusions cannot be read in conflict with

each other,"-

|l • '!24.- The question, therefore, is of t ha
category which would be covered by conclusion

(B) excludin g-t heref rom the cases covered by

the corollary in conclusion (h)
X . X X

"25.- In our opinion, the conclusion (B) was

added to cover a different kind of situation,

wherein the appointments are otherwise regular,

except for the deficiency of certain procedural

requirements laid down by.the rules. This is

clear from the opening words of. the conclusion

(B) , namely, 'if the initial appointment is not

made- by following the procedure laid down by

the 'rules' and the latter expression 'till

the' regularisation of his service in accordance

wit h t ha rules'. • ds read, .conclusion (B) , and

it must be so read to roconcile with conclusion

(h) , to cover the cases where the initial

appointment is made against an existing vacancy,
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not limited to a fixed period of time or

purpOoB by the ^ppointmant • order itself"/ and

ij made subject to the deficiency in the
procedural requirements prescriibsd by the

rules far adjudging suitability of the appoint^^ee

• for the post being cured at the time of r egulariscition,
' the appointee being eligible and qualified in

every manner for d regular appointment on the

date of initial appointment in such cases.

Decision about the nature of the appointment,

I for determining uhether it falls in this
category, has to bs made on the basis of the

. terms of the initial appointment itself and

the provisiLMo in th--i. rules. Iri/Such cases,'

the deficiency in the procedural requirements

laid doun by the rules has to be cured at the

first available opportunity, uithout any default
of the employee., and the appointee must continue

in the post uninterruptedly till the regula r isat ion

of his service,- in accordance uith the rules.

In such cases, the ^ippointee is.not to- blame"

for t he . de fic iency in the procedural requirements

under the' rules-at the time of his initial

appointment, and the appointment not being

I • limited to a fixed period of time is intended

. . to be a regular appointment, subject to the

j remaining procedural requirements of the rules

being fulfilled at the earliest. In such cases

- , also, if the.re be any delay in curing the

J , 'defects on account of any fault of the appointee,

the appointee uould not get the full benefit

of the earlier period on account.of his default,

the benefit being confined only to the period

for which he is not to blame. This category

of cases \is different from those covered by the

corollary in conclusion (a) uhich relates to'

appointment only on ad hoc basis as a stopgap

arrangement and not according to rules. It is,

therefore, not correct to say, that the present

cases can fall within the ambit of conclusion

(B), even though they are squarely covered by ^
the corollary in conc'lusicn (m) ."(emphasis 0^9^ f

The learned counsel has contended that cn the ratio of

this judgment, the applicants, should bs rfegul^^.rised

from the date of their ad hoc promotion as SI, It

uas not their fault that they were not regularised /

appointed from the first date when they were eligible.

K
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~ir "^6. jhri P. H.Rdmchandani the learned senior
Counssl for the Department submits t hat ^uhat eve r
may be the decisions oF the Tribunal in the past,

there is one major qualitative c.hanqe in the situation.

The Supreme Court has clarified conclusion 'B* in

the Direct Recruits case (1990)2 3C 715) in tuo

^ subsequent decisions namely KC Joshi Us Uul and

Aghorenath's case supra (l 993)(3)aCC 371). In

Ooshi's case the aupreme Court has cla r i f ied t hat

conclusion 'B' shouid not be read in isolat ion^ but
should be read along with para 13 of the judoment

in th'^t case uhich refers to the principles ev/olved

in Narender Chadha's case on the special facts and

circumstances of that case. ^ubsequ-nt ly , in

fighore Nath's c^oe extracts of which haue been

reproduced above, the Supreme Court has explained

the types of cases to which conclusion 'B' would

apply. The learned counsel emphasised the point

t hat^ whatever b 0 the procedural formalities which

were ignored at the time of ad hoc appointment, the

ad hoc appointees slnuld^at laast satisfy the

eligibilit y condit ions of appointment Pn a requl-ar
/

basis. Any infringement of this requirement would

take away the case from the purview of conclusion

'Q' and bring it within the purview of the corollary

to conclusion 'M'. He also contended that the

manner in which dd hoc promotion was given should

also be in conformity with t hs recruitment rules.

It is only, other matters that can be considered to

be peripharal and the^e can be satisfied later at

the time or regul^^risat ion. He points out that t hs

appointmient to these posts was oovernsd by the
a
''General Central Service" (Class II & Class III

V

posts) in the C.o.O, Recruitment F\ules until it was
it uas

•in force larfore/superseded on 16-2-76 by the 1976

Vi/ tH.. t.3 post OP
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uill b8 filled up 75^o by direct recruitment and

25% by departmental promoticn of JI uho h'aue put

in a minimum of tuo years service in this grade.

It is pointed out that tuo applicants namely Juraj

3han, applicant Nc,2 and RP ahokhanda applicant

No.4 uere appointed on 13-1-75 uhan they had rendered

only about 1^ years regular service_as JI. All

others were appointed after the 1 976 recruitment
If

rules i.e. ths Central statistical Oxganisat ion,

Department of atatistics (Senior Investigator)

.Recruitment Rules, 1976, came into force. These

rules provided for appointment by .direct recruitment

t o t he extent of 50% and appointment by promotion

to the remaining 50/i from Junior Investigators uith

5 yecirs regular service in the grade the promotion

being made by selection. He points out that the

applicants other than applicant Nc.2 & applicant

No,4|Uho were appointed before 1975 rules came

into force, did not have five years regular service

as required by the 1 976 rules on the.date of their

ad hoc appointments Further they uerg not appointed

by selection, , in the circumstances, he contended

that the applicants did not have any case for

r agularisat icn f lo m the date of the initial appointment

19. Shri j.S.Tiu/ari, the learned counsel for the

contesting private respondents 3 to 11, uhp uere

permitted to implead themselves, has filed written

arguments alonguith a number of annexures thereto.

Copies of the written arguments have been served

on t'he other parties also. These respondents argue

as follousi-

(i) The draft seniority list of dl in the

CdD uas circulated on 20-1-B1 and the final list

uas published on 21-10-84 (Hn.I). The applicants

whose names are not mentioned in the An. I seniority

IP
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list kept quiet an-d did net make any representqt i 3

in this bshalf. Likeuiss; ths applicants h.-,\UB al^
not represented agciinst'the up-dated senicrity. list

oF regular Sis as on 1-5-89, Hence this application

is barred by limitation.

(ii) after the filing of this application

11 of the applicants have bs^n regularised u.e.f. 2-4-9D

by the order datsd 10-9-90; 9 others haue been

regularised from 26—11 —90 by an order of the same

date and 3 others haug bF^en regularised from 14-1-91

by the order dated 18-1-91 ('^n.IIl). Therefore,

the applicants should nou hawe no grievance.

(iii) at the time of their initial ad hoc

appointment as jl^the applicants other than applicaint

No.2, and applicant l\lo.4^did not have the 5 years

regular service as DI uhich was required by the

1976rules,

(iv/) It uas also pointed out that if the

prayer of the applicants uas granted, an anomalous

situation uould arise in respect of the applicants

No,12 to 22" uho uill stand regularised in the higher

post of from dates varying 2 7-12-79 to 5-3-81♦

uhila thay uere not feven holding the feeder post of

JIs on those dat es ^because they uere regularised
as JIs only from much later dates varying from

17-7-83 to 5-9-84 uhen alone they bscame members

of that caiuae .

20. In the connected Grt 2051/89, jhri Ranjan

P'lukherjee, the learned counsel for the applicant,

endorsed the arguments advanced by ohri Bj f^'lainee

in Gh 1 631/89,. He dlso urged that ths applicant

should be regularised as al from tha^data he uas

granted ths ad hoc promotion to that post,

21. He, houaver, urged that there is one special

point to be taken rrote of. Three applicants in



*al^ 1631/B9 viz., ^.uresh Kumar, Ro attri and, KC Go^a^ J
(applicants 9,ID &11) haue been giusn ad hoc promb-fe-i^

as SI from 1-6-79. Therefore, if that CA is alloued,

they uill be regularized as 51 from that date. If

the Same principle is applied, the applicant, uho

uas giwen ad hoc promotion from 28-1-61, uill be

regularized only from that date. This uill create

a serious anqmaly because the applicant is senior in

the feeder category of 31 to the three persons named

aboue.' Therefore, he should be regulacized from the

same date i.e. 1-5-79. In fact the Dept. has

recognized this principle by placing the applicant

" laibov/Q t hese three persons in the order dated 1,0-g-9Q

i (Hn.X in DA 1631/89 produced by the appl icant s^ by

which 1A persons hawe been regularized as SI from

2-4-90).

22. Shri PH Ramchandani, the learned Sr. Counsel

for the respondents contended that this OA has also

to be dismissed for the reasons already a.dduced by

him in regard to QA. 1631/89. The applic-ints' prayer

for being placed abov/e :i)uresh Kumar, RS Attri and KC

Goyal is a 1 r ea dyL.;c one eded by the order dat d 10-9-90

referred to above,

23. Ue have carefully perused the records including

an original document produced for our perusal by the

Dept. Ue have also given our' anxious co ns iderejt ion

to the rival contentions of-the counsel.

24. Ue do not find any merit im the contention

of the private respondents 3 to 11 that the application ,

is barred by limitation merely because t he •a ppl ica nt s

did not submit any representation against the seniority

list of Sis, , A representation uould have been required

only if the name of the applicants had been mentioned

in that list but the grievance uas in respe-ct of the

places, assigned to them. That is not the 'situation.
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In the present case, the applied nts represented

(H.n.AS) that they should be regularised from the

dates of their initial appo int msnt. The Dept.

indicated by the an . A6 Plamo datad 29-3-S9 that the

matter uas under consideration. Yet, no reply has

b'den given- to them. Jit h reference to this Mn,A.6

reply, this urt. is not barred by limitation.

25. Houeue.r, i^e rs unable to agree uith the

contention in pa ra 1,4 of the UM that the cause of

action arose from 10-8-88 i.e. the date of judgment

of the Tribunal in Oa 984/85 in the case of Dina

Nath &Lrs. (An.M3), For^ except in the case of

ths applicants ouraj Bhan and RP bhokhanda

(applicants 2 &4)^ t he orders of ad hoc appointment
issued to all other applicants (/An..»2 Colly.)

betuieen 3D-6-77 to 5-3-81 ŝpec i fica 1ly state that
the ad hoc appointment would not confer any right

to claim regular a ppointm.=>nt to ths grade of dl nor

would the ad hoc seruice rendared by them as bl be

counted for seniority in the grade of 3I nor for

. eligibility for regular promoticn to that giade.

Therefore, these applicants shuuld have been

aggrieved by this condition imposed at the time of

their appointment. Houeuer, ue du not propose to

disalloij thic. application on this ground in vieu

of the important points raised in 'the 0,A.

2 5. Ths contention that the applicants ^re

similarly placed as the applicants and interuensrs

in Dina Nat h's case (uA. 984/86) and that therefore

the An.3 judgment in that OA should be made applicable

to them is devoid of merit for the following reasons.

(i) all except applica nts 2 & 4 have been

appointed after the 1976 F-.ules came into force,.

These Rules specify t h^t for regular promotion, 3Is

should have Tendered rpnnl^T- • Pr-.^ c
^ J-eguicji service ror 5 yearss
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r-'.eiipDndent 3 haue contended that the other 20

applicants do net havye such service as is evidsn-^

froni the chart of service rendered, produced at

the argument stage. Therefore, it is urged, the

applicant cannot bs regularized frorri the date of

ad hoc promoticn as j I— Applicants 2 & 4 uho ijsre

given ad hoc appointment uhen ths 1960 Rules uers

in force, requiring 2 years service only, do.

have such service if aiJ hoc service is counted, but

do not have such service, if only regular service

is to be taken into account, iiJ^e are of the vieu

thait if the recruitment rules specify that service

, a specified period is necessary to be eligible

for consideration for promotion, it is always to

be treated as a refsrence to regular service.

Ot heruise^ persons uho have rendered ad hoc service

and who may happen to ba junior in service^ uill

steal a march over their seniors^ uho may not have

been appointed on ad hoc basis. In Jina Ndth's

c^SB, no such challenge on the basis of length of

service as to the initial ad hoc apj.io int mant

j _ was made by the respondents. Hanc^the applicants
cannot cl-^^im that they are similarly situated.

f,ii) The Dept. has contended in their reply

under the heading 'Brief bdckground of the case'

that some of the applicants were considered by the

i\evieu DP C in 1 98 7- uhich is referred to in An. 3

judgment in Dina Nat h's case- but uere found not

to make the grade for selection. The applicants

have nut denied this averm£int in their rejoinder.

They have remained content by stating th^t it is only

a matter.of record. The learned counsel for the

• ept. has produced for our perusal from Filrj No .h .32Qi'l 2/

l/37~£3t.II the "(Minutes of the meeting of the

Keviey DPC for group ' B' (class II) posts in the

C.o.G held on 14-5-87 to reviau the proceedings
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' the DPC held on 15—11 —83It is seen, that

this JPC considered the names of 39 persons, uhic)^

included the nam.es of applicants 1 to 11 dnd

appliciint 14. None of these 12 applicants found

a place in the list of 13 names recommended by the

OpC on the basis of the grading givyan for selaction.

(iii) The judgment in Oina Nath's case
automatically

cannot nou apply/in vieu of the subsequent developmsnt s,

particularly the decision by the Supreme Court in

the Direct Recruits' c^se follousd by the clarification

by the auprema Court of conclusii.n '3' of that case

in KC Joohi's case and Hghcre Nath's cjsb.

Therefore, the applicants cannot st^ite that

they are similarly placed like Oina l\!ath and Grs.

and that the judgment in that case An.A.3 should

apply to them.

27o Before ue enter into d di^cussicn on it he

important legal aspects raised in the o.H,, ue h-ive

to straightaway admit that the cespondents 3 to 11

are entirely right in their submission that in

j respect of the applicants 12 to 22, the grant of

their prayers uould mean that they uould stand

regularised on the higher post of 51 on dates uhen

they uere not E?\;en regular members in the feeder

cadre of 31. Thus applicant 12 I^iC aharma uia 3 .
/ ^

regularised as HI only on 15-11-83, but if the LM

is alloued, hR has to be regularised as oI on 27-12-79.

The cases of applicants 13 to 22 are also similar.

This cannot be permitted because one Ccinnot be a

member of a higher cadre by promotion before becoming

a member of the louer cadre from uhich promotion is

made, ' ,

26, Ue can. nou consider the important 'legal issue

raised by the parties. The learned counaal for the

applicant ohri Ba f'^iainee, -lays considerable stress
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portionon the first emphdsisedf para 25 of the judgment p/

or the Supreme Court in .'ighore Nath's case, reproducied

in para 17 above. He points out that if the

appointment had baen in accordance uith rules,

principli^ 'H' of the Direct i-iecruits' case would

have applied and the applicants uould not hav/e filed

this application for granting regularisat ion on the

ground that tha ad hoc appointment had continusd

for a long time. It is only because there ua s some

irregularity that the applicants invoke conclusion

'B' of the Direct F^ecruits' case. In terms of the

decision in Mghore Nath's case, it is contended

that the irregularity should n:.t stand in the uay

of regula risat ion, particularly u/hen there uas a

provision for relaxation of the rules and the

appointment ccntinued uninterruptedly from 10 to

15 yea rs,

25. Ue have carefully considered the judgmr'nt of,

:iupreme Court in Mghore Nath's case, A careful
the emphasized portion

residing of para 25^f the judgment of the jupreme

' Court shous that conclusion 'B' of Direct F^ecruits'

case can be made applicable only if the following

c on dit ion 3 , a r e • sat isf ied .

(i) The ad hoc appuintment is otherwise

regular. The barest minimum expected is that the

appointee should be''eligibl3 and qualified in every

manner for a regular appointment on the date of

initial ppoint ment''i The judgment has not left

anybody in doubt about this requirement', which is

stated explicitly,

(ii) There should be an existing v^ic^ncy.

In the context in which this condition is stipulated
1

it means that there shold be a regul-^r vacancy on

the dats of a pr ointment/ad hoc promotion, on

which alone regular apj.ointment c-in be made.
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(ill),. The order of appointment should not U0/
hcive limitedthe appointment to any fixed period of \^y
time or purpose.

< , that remained should be
(.I'yJ The only deficiency/ that there ; ,

ua-s.-a, non fulfilment of procedural requirement p:Ce;Sc.r,ib,e,d

by rules "for judging suitability of the appointee".

•The appointment should have bean made subject to

c.uri-h.gi this deficiency at t he time of regularisation.

{\i) Lastly, the question whether these
in any case

conditions" are sat is f ied/shcul d be determined on '

the"basio of the terms of the initial appointment

itself and the provisions in the rules."

30. In the present Oi, the aj^plicants did,not

hav9 the eligibility to be appointed regularly as <

SI on the dates they u.ers actually appointed' on

ad hoc basis as SI, as pointed out in para 26(i) supra.

31. ohri BS Nainee raised an ingenuous argument
/to meet this situation. He states that by the H.n. I

order dated 23-2-89, effect has been given to the

An.A3 judgment in Dina Math's case by regularizing

12 persons (applicants and interveners in.th'^t C^se

, ^ as 3,1 from dates varying from 7-5-71 to 9-7-73,

It is contended that as a result thereof, the lien

of these parsons on the posts of 31 stand terminated

from.these dates. Therefore, the dates of regularisation

of the applica nts as 31, the earliest, of uhich Is
now

from 18-6-73 (applicaibts 2 & 4) carj^be upgraded and

thereby the applicants can be held to have satisfied
^ stipulated

the condition/in the 1960/1 976 Recruitment Rule regarding

the length of service as 31 need§dfor promotion,

32. IJa are not impressed by this plea. In the

first place, such ex-post-fact o regularisation as 31

has not been granted to the applicants as a sequel

to the An,I order. Therefore, ue naed not decide

uhether such an crdsr uiould be sufficient to ouerccra
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--J ^objBction ue- have considered in para 30 supra.
Uhat is certain is that as on the date of ad hoc

promotion none of the applicants had the eligibility

to be promoted regularly as a 51, The judgment of

t.hg Supreme Court is cleaj,-that this requiremant

has to, be satisfied on the date cf appointment and not
consequent to

on any •later .date' • development and the posdbibllit v of
passing an

^ex-po6t-facto,order converting the ad hoc seruics in
the feeder post into regular service. This defect

which goes t,o the rest of the.matter
alone^is suificient to defeat the arguments advanced

for applying conclusion ' B' of the Direct Recruits'

case.

33. The specification, both in the i 960 and the

T976 rules is that promotion to the pest cf i.I uill

be by selection by a DPC, The learned counsel for

the respondents submits thaf this is not^a mere

matter of procedure. This is a substantive r equ ir ennent.

In a selection post, depending upon the responsibility

of the post 5 a bench mark is prescribed in regard

to the degree of merit needed. • Evaluation of merit

is done by grading, Hnyone in the zone of consideration

not coming up to the bench mark, irrespective of

his seniority, is weeded outright'. Thereafter, all

persons rated as'out standing' are placed.above all

persons rated as 'Uery Good', mho in turn are placed

above all' persons rated as 'Good', It is only uithin

each category that the inter se seniority uill prevail.

In other words, merit is a factor which can supersede

service seniority. The required number of persons

is then picked up from this list on the bc:isis of the

merit order in this list. Therefore, promotion to

a selection post is not one of mere procedure but

one of substance, Admittedly, such a process of

select it n had [ijof- be'en resorted to at the time of ,

ad hoc

initial/^appointment as required, by the Recruitrrent Rules.
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We haos considered this matter. .This contention

ib not acceptable. This is cnly'a matter of procedu

Thib is absolutely clear from parci 25 of the judgmsnt

uhich refers to "deficiancy in the procedural

raquiremsntb prescribed by the rules for adjudging

suitability of the appointee. Thi's can refer only

to tha selection procedure.

35, The posts uere alt>a not substant iualy vacant,

as pointed out by the respundants vide para 3 -supra.

36. Therefore, at least tug important ingredients

. (viz., po,..3BSsiL,n uf eligibility for regular appointment,

and existence of regular vacancy) did not exist and

hdnce conclusion ' B' of the Direct Recruits' case is

patently inapplicbble.

36, The learned counsel for the applicant contended

that'the implied relaxation of the rules should be

inferred' uhen the applicants have been allowed to continue

uninterruptedly for long periods, uJe are unable

to dgresc as pointed out above, even at the time

of initial appointment all the applicants but tuo

uere specifically told that the ad hoc appointment uill

not confer ciny right t o c la im any regular appDintment

nor UQuld that service be counted for seniority in

the grade of Sisinor for eligibility for regular

promotion to the grade. That stipulation uas

deliberately m.-ide because regular vacancies "of Sis

had not arien. They arose uhe.n Sis, posted as ad hoc

Assistant Directors uere regularised in 19B6 as a

result of the judgment in Narender ChaJha's case.

This ^uastii-n of relaxation therefore does not arise

nor can it be inferred.

37, Considerable otress uaa laid by the learned

counsel for the applicants on the application cf

Na'iender Chadha's judgment to the facts of this case

P
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on the ground that the quota rota =.ystem of recru
has failed. He pointed out th^t direct recruit-rent
had not taken place for a number bf years and that,
therefore, the quota rota system had felled, 'dhen

it ueo pointed out to him that ths OA filed by the
epplic-nt contained no av/erment .uhatsoever ,t o this

effect, he pointed out that this fact has been declared

in para 8 of the m. 3 judgment in Oina Math's case
holding that there was a bieak d-un of the quota

rule and appointments to the posts of 8Is were not

made in the ratio 1:1 by direct recruitment and

promotion. Ue are unable to agree. That observation
of the Bench is relatable to the years 1971 to 1973,

uhen the applicants and the interveners in that O.A

uere given ad hoc appointment as ol. It is thus

clear that no averment has been made by the applicants

in respect of facts laying a foundation to invoke

the application of the ratio of. Karander Chadha's

case^ That is necessary for invoking conclusion 'B
of Direct Recruits' case,because,as clarified by

^ the Supreme Court in KC Doshi's case, conclusion ' B'

should be read with para 13 of the same judgment

in uhich approval uas given to the ratio of the judgment

in Marender Chadha's case, which uas of a special

nature. That apart, ue find merit in the explanation

of the dept. as to why regular recruitment (50%

direct recruitment and 50% promution) uas not resorted

to and only ad hoc promotion uas made, to uhich ue

have referred in para 3 and para 34 supra,

38. It is also important to note that,even in

Narender Chadha's case,-t he a ppointment of t ha

promotees as Assistant Diractorjuas regularised

only in February, 1966 and not retrospective from dates

15 to 20 year back uhen they uere given ad hoc

promot ion.

-24-
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39. ror these detdiled- reasons ue are unable t(

find any merit in OA 1 631/89.

40. In so far as LA 2051/09 is concerned, ue

notice that the applicant h^s impugned the order

dated 5-6-79 (An.S) by uhich five ^Isj.uera granted

ad hoc promotion from 1-6-79 as Sis of uhom three

uiz., ;3uresh Kumar, Rj Httri and KL Goel are applicants

in the co nn'3ct ed 0 m 1631/89. r^gairet this order,

the applicunt had sent a repres entat itn da-feed 15-6-79

to the Qirectar, CSu (..n.9). Ultimately, by tha

An<,12 Memorandum dated 4-6-79, the applicant uas

informed that his representat icn dated 15-6-79 has-
V

been rejected.

41. Subsequently, another group of juniors uas..-

promoted over the head of theapplicant as ad hoc

S, Is. The applicant made representation on 6-8-79

claiming ad.hoc promotion from 1-6-79. That uas

rejected by the An,23 or.der d-at ed 30-12-87 of the

Department cf Statistics. The applicant's

representat ion ' c!d,at sd 6-8-79, uas rejected as no

new points had- been made by him in this regard.

These orders have become final and a rs nou not open

to challenge.

42-:. The other order assailed in his.LH is the

An.24 circular dcited 17-7-89 by which the seniority

list as on 1,-6-89 for regular Sis uas circulated,

in uhich the applicant's name uas not mentioned.

This is because he uas regularised only subsequently

by the order daited 1 0-9-90 u. e. f. 2-4-90. li/e have

already hold in OA 1631/89 that the applicants

therein have no right to be regularised as Sis from
)

the date of their ad hoc prom.otion, • That applies

equally uell to the present applicant also, b.ecause
I

he too uas not eligible for regular appointment as

SI on'28-1-81 uhen he uas given ....a-d^hoc promotion
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J to this post, because, having been regularly

appointed as 31 from 15-12-76, he did not have t h^

, 5 ysars service as JI, In vieui of that order, the

•applicant's apprehensions that his juniors Suresh

Ku,ar, Ra ^ttri and KL Goel uould be regularised

earlier than him has no basis.

43, For these reasons, both these O'^'s are liable

to be dismissed on -merits. Houever, there is one

point uhich requires c ons ide rat iuh . Admittedly, the

applicants in both the b .'is have been regularised

only by the order issued on 10-9-90 or on subsequent

dates. Tha respondents themselves have conceded

that regular vacancies of Sis arose in 19B6,

consequent upon the implementation of the judgment

in Narender Chadha's case. Timely regularisation

of the applicants against these po.sts could not be '

• made because of the pending litigation in Dina Nath's

case etc, Lthile that ma.y be true, ue are also of

the view that by regularising the applicants only ,

frorii September, 1 990 and thereafter, even though

vacancies were available from 19B6 onuards, an

opportunity has bctin given to direct recruits uho

might haue been recruited betueen 1985 and 1990

to steal a march over the applicants in the matter

of inter se seniority. Such a result cannot be

allowed to come about to the detriment of the

applicants' interests. Therefore, uhile ue find

no merit in the Oa,s.^in so far as' the specific prayers

made in them are concarned and uculd have dismissed

them, ue find it necessary to grant the applicants

partial relief by quashing the orders'd^ted 1 D-9-90

and directfe-.§ ^be - Bspon dent s to consider the cases of

the- applic-ants by a Fxevieu DPC for regularisat ion,

in accordance uith the rules, as and uhen the regular

(Vacancies arose, i,e., in 1986 and thereafter and

(

lib
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regularlsa them uith effact from the data on which

the vacancies ware availabla for regula risation

of promotaas, ye do so accordingly. This shall

be done within a period of three months from the

date of receipt of this order and the applicants

shall be intimated,

44, There shall be no ordar as to costs.

nembar (J).
jB.3 .HEGDE) / (N .U .KR15 HNAN

Vice Chairman (A

\.)


