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CENTRAL AOMINISTRATIVE THRIBUNAL
PRINCIPAL BENCH: NEW DELHI

U.A.1631/89

New Delhi the
4/8hri
1. H.N.Rail
s/o B.N.,Rail

2, ouraj Bhan
5767 f,

220198

Sr.Investigafor,Centra
Organisation, Ministry of Flnpg., .

New. Jelhi,

ghubir 5ingh

3. -Pitam singh

-s/o Karam aingh.

4. K,P,5hokhanda
s/o Surat Singh

5. K.B.Sethi
s/o K.C.3ethi

6. Ved Prakash
F/o_aeua Ram

7. Prem Chand
s/o Chhejjumal

E. k.E.Sakena

s/0 Har Saraop Saxena

9. Suresh Kumar
s/o Parsot Ram

10, R.5.4ttri
s/0 B.5.Attri

11. K.L.Goyal 3/,
Godhuram /U

12. M.E.5harma
s/o Murari Lal

13. saroj Chaba
s/o Raj Paul

14, ReK,9halma
'+, 8/0 C.B.3harma
. .

15, U}K.Gupta

s/o Dr.D.C.Gopta

16, 3.N.Gupta
s/o R.K.Gupta

17. Satinder Kanuar
s/o H.5 Kanwar

18,. 3arandha Gupta (3mt.)

d/o R.N.Gupta

19, Lalit Mohan
s/o B.D,3harma

20, R.C.Khurané
: s/o G.L.Khurana

217 K,K.Kohli
s/o h.C.Kohli

. 22, Ms. Asha Rani

d/o V.K.3hdrma

(By Shri B.3.Mainse,
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1. Secretary, , , ' . }%?57
Deptt .of 3Statistics, A
Govt., of India, New Delhi.
2, Director Genergl, Respondet s,
Central Statistical Organisation,
Gogt. of India, New Delhi,

(By shri PH Ramchandani, Sr.Standing Counsel) i;'éﬂ:ezzggigirs
3. Shri R.Kumar s/o Sh.KRS Manian ~ Statistical Grgn.|
4. PP 3Singh s/o Adel Singh Govt. of India,

5. DP Singh s/o Ram Chander New Delhi,

6. B85 Kambo s/o Lakhbir Singh

7. K5 rawat s/o Jaimal Singh

8. AK Shapma s/o DD Sharma

9. Inderjit Arora w/o Gurubachan singh

0. RK Gupta s/o RD Gupta ,

1. D5 Sastry s/o late DV shiva Rama Krishnayya, R
' ' espond R

{(By Shri SS Tiwari, Advocate) -+ nespondents

U.A.Noc,2051,/89

ahri Vijay Bhushan Gupta
s/o shri HP Gupta Applicant,
Sry Investigator,
Central Statistical Orgn.,
New Dslhi.
(By Shri Ranjan Mukherjee, Advocate).
v

1. Ministry of planning,Deptt.of statistics,
through the Secratary,.

2, Director General, C50, New Delhi.

3. Secretary, Dptt, of Statistics, Respondent s

Naw Dslhi,

4, Secretary,
Deptt. of Personnel, Govt.of India,
New Oelhi.

(By shri PH Ramchandani, Sr.3tanding Counsel),

Cecram: Hon'bla Shri NV Krishman, Vice Chairman(A).
Hon'ble Shri BS Hegda, Member (3},

ORDER
Both these applications raise similar issues and have

been heard together with the counsent of parties and are

being disposed of by this common judgment. The prayer in

both the applications is that the applicants should be
regularised in the post OF‘Sr. Investigators (SI for short)
in the Central statistical Organisation (CS0) with effect
from the respective dates con which they were given ad hoc

promotion to that post.” The applicant in GA 2051/89 has
also prayed that the date of his reqularisation should not

be later than that of his three juniors who are applicants

in 0A 1631/89,




2. Je shall first take into consideraticn the brief

of 0,A,1631/89 which are, as follows:=

f
-
basis and were later regularised on that post (R.210-425) on f

various dates.

2.2 The next higher post is SI (R.325-550 pre-revised pay |
scale) which is filled up 50% by di rect recruitment and 50%

by promotion of Jls,

2.3 Admitfedly, the applicants uere_pramoted on an ad hoc
basis as 5Is on various grades between 1975 and 1991, The
éarliest date of ad hoc promot icn is giyen to Suraj Bhan- and
RP Shokhanda {applicants 2 & 4) from 13-1-75 and the latest
date of ad hoc promotion is 5-3=81 when Lalit.MLhdn, PR Khuranz
KK Kohli and Ms.Asha Rani (applicants 19 +o 22) uere given
ad hoc promotion, ,
2.4‘ Admittedly, the applicants have Beén cohtinuously uorkin'

on these posts witheout being revarted.
y

2.0 Uhil§ 80, 7 of their senior collsagues,uho had also been
similarly promoted on ad hoc Easis between 1971 and 1873, but
Wwere regularised on that post with effect from 15-4-83,1,6e,
the date on which the DPC met to consider>their cases,
approached this Tribunal by Filing U.A,1984/86 (Dina Nath &
Ors, V UUI & Ors.) seeking regularisafian from the date of
their initial ad hoc promotion to 51, 5 more persons who

: but were reqularized only
claimed similar benzfit for themselves ffrom 21-5-79, when
the DPC recommended to regularise them, were permitted to
implead themselves as additional applicants. ODuring the -
pendency of that o}A, the respondents took permissicn to
revisw the DPC proceedings of 21-5-79 and 15-11-83 on tHe
ground that these two DPCs did not deal with regﬁlarisation
according to the recruitment rules,:which required that

promotion should be on the basis of selection, Accordingly,

~a fresh revisw DPC was held in 1987, The Dersons folind




-of the review DPC. In the An.A3 judgment dated 10-8-8§

disposing of the D.A,, the Tribunal alloued £he applicat

with the dirsction that all the applicants and the
interveners (i.e. the additional applicants) shall be
regularised.as sls from the date of their initial ad hoc

promotion and that they shall be entitled to seniority

and other conssguential benefits. That judgment has

_become final as the sLP filed by the respondents in the

Suprems Cuurt was dismissed by the An.A4 order and a

review filed in respect of that judgment by certain

affectad di:ect recrults was alsc dismissed,

2.6 The respondents gave effect to the An.A3 judgment
in . respect Dfﬁthe persons, in whose favour that judgment

uas:rendered, by regglarisihg them from the dates from

-
>

1971 to 1973 when they were given ad hac promot ion. vide

t he order dated 23-2-89 (An.d1).
| , | ,

2.7 When the applicanﬁs’came-to know about t?e judgment
in 0,A,+984/8B6, they represented to the Department
(4n,5 series) to give them also the benefit of that"

judgment;because they were also similarly situated as’

the applicants ih,thafib.ﬁ;_ They uwere informed on

29-3-89 that their representations were under consideration

(An.A6 series).

2.8 When no rep.y was received, this U.A, was filed
for a directiun to the respundents to reqularise the
. " . / - ) -

applicants as S.Is and assign them senicrity and

‘conéequengiél:benefits from the dates of their ad hoc

prométion as a.l.

"2,9 During the pendency of the C,A, the applicants

Fiied an additional afﬁidavit'staﬁing thdt‘ﬁhe ?pplionnts
have sincé bzen regularised in bétcfes a8 S.I.i?Wy ther
orders dated 1D—9—é0, 26-11-90 and 18-1-91 produced

as “in.X sories to that affidayit. The order dated
10-9-90 and 16-1-91 grant regUiariéatiun from 2-4-90

e
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and 14-1-91 respective;y and the orders dated 26-11-904
is ‘effective from that data, Theréfors, the prayer in

the U.A, remains unfulfilled.

3. Respondents 1 & 2- Dept. for short= filed.a % .i

reply contesting the claims made by the applicants and

':have prayed that the applicdticvns should be dismissed,

Giving a-briaf background of the case, the Dept, has

stated that the cadre of 5.1 is the feader category to

Grade IV (Assistant Director) of the Indian otatistical

Service. It. was the practice to promote 5,Is purely

on ad hoc basis as ﬂssistant,Directors thus resulting

v

in temporary vacancies in the 31 cadre. They used to be

reverted as 51 when regular appointments were mddé to
Grade IV, Until fhen,the resultant vacancies of 5]
uefe only ad hoc in nature. It s to such ad hoc
vacdncies 6? Sls fhdt t he apﬁliqants were also promoted
on an ad hoc bdsis. In 1986; the Sugpremsa Cdurt‘reﬁdered
judgment in the case of Narender. Chacha (AIR 1986 3C 638)
‘ therein .
by which all the pgtitione;slyho were S.ls promoted on
an ad hoc basis as Hssistqnt Uirzctors and had continued
without interruption for 15 to 20 years were directed
to be reguLdrised Wwee, fu 11-2-86, Consequently, the
posts of 5;&22;31hd£ Eetiﬁiooerg became gpbstantively
vacant for conaidefing the case  of feggldrisiﬁg-the
appliCJhtS on those posts. The Department tock action
tO.Fill up SU%,OF t he vacéncies by direct recruitment
t hrough the UPSC. It intended to fill up the remaining

50% by. promot ion by consicering the regularisation of

_the ad hoc appointees like the applicants, This was

held up because of the 'pendency of the U.A. filed by
Dina Nath & Urs,., i.e. 0.A.984/86 in which judgment was
delivered on 10-8-88 (An.43). Hence the case of

regularisation of the applicants could be considered only

subseqguently.




.

4, It is>dlso stgtad.thdt t he cQse bF @dny of the
applicants wsre cqnsidered by the Review UPC which

met on 14~-5-87 but their names were not included in

the - pdnel "It is on the recOmmendAtion of this Réwiem
DPC that some of the applicants and some of the
intervensrs in O;A.984/86‘uer@ feguldrised as 51 uifh
prospectivé'effect from the date mn.uhiCh‘thdt DPC -7
meetingau;s held. It is this decision which hds been
quashed in fhdt'U.A; The respondents have pointed .ocut
that the same DPC hAd,CODSidéred the case of o me of
fhe'present appiiﬁ:nts-uho uéré also in the‘zone of
cbnsiderdtion; Houéﬁer, they could not be selected

for regﬁiariSdtibn as di, elther because they were found
unfit or, in the SelectiDnAprucess, DthBLb were found
to be more suitable than they for regularisation.
Therefora,'iffis confended’thdt the applicants cannot
claim that thclr Case 1s simildar to that of Dlndnuth &

Ors, whaose U.A, wdas dec ided by bhe AN 4A3 Judgment.

5. The respondents also ccntend thdt the posts of
aI hald by t'he appllCaﬂtS on an dd hoc. delS, were

actually held by Dthera on a Iﬁguldx basis when they

‘ware- given .ad hoc promot icn 4s Assistant Director. The

of ficers working on an ad hoc basis as Assistant. Director
held a lien on the post of vl, Therefors, there was

no questiuniuf regqularising the-applicants'on.those

‘posts, bscasuss, On oOne post, only~one person can bs

megularlsed 2t ons polnt of time. It is only after the

Judgmunt of the buprcme Court in Narender Chadha's case

and after the ad hoe Assistant Directors were regularised

'.on those posts on 10-2-86 that the posts of 51 held by

t hem on a reguldr basis, fell vacant for ngUlJrlbdtan
of others,
6e As the DOPC could not meet for regularisation for

reasons beyond thé cntwl of the respondents, the

kﬁ/k* applicants.could not be regularised ?arlier; The reply




- ' : L

indicates that the DPC was about to meet in 1990. Tk
complete the record we may add that, as stated in pana
2.9, the applicants were reqularised by the three orders

dated 10-9-90, 26-11-90 and 18-1-51,

7. When this G.A. wds pending, M.F.1694/92 was filed
on 2-6-92 on behalf of © petitioners, who are directly
-recru}ted als for impleadment,claiming that they would
be adversely affected if the 0.A. was allcued without
giving them an Dpportunity'of being heard; They uere,
thereFore; permitted to Se impl:zdded as additicnal
respondents.by the order ddated 20—7—92, direct ing that

they should <rgue the case without filing aﬁy pleading.

8. We nou deal with the facts of 0.A.2051/g9. Thisl
G.d. has been filed only by one applicant V.B.Gupta, -
He was a Computer to begin with, He was reguldrly
appointed ds 31 w.s.f. 15-12-76 (An.IV).
The seniority '

9,/list of regular JIs as on 1-4-7C% is at An.VII. Certain
ad hoc promoticns ug%e made tc the post of 5I, wherein .
juniors to the dpplicant were promoted on 5-6-79 (An.VIII),
vfhis ind.uded RS Httri, KL Goyal & Phoel Sinéh of whom

the two former persons are applie nts in GA 1631/89,

The representaticns made by the applicant were of no

avail, In fact, some more persons, junicr to him, uwere
promoted as SI on 2é—12—79 (An.XV), The representation

.OF the applicant was Findlly,rejecﬁed{by the An AXIII
letter dated 30-12-87. '

10. The respdndehts on 17-7-89 published the seniocrity
iist of regular 5Is of 1-6-89 (An.XXIV) and permitted |
_objecticns to be filed. The dpplicént?s name was not

t here thOugh~it included the names of some persons, who
Qere his juniors in the feeder category of 3Jls. |

M. The applic;nt filed his Ogjection (An.XXV) on 17-8-89,

He then filed this 0.A, on 5=1C-89 seeking the follcwing

U“/’ lreliefs:-
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(a) that the Applicant be promoted as Senior

-4
Invest igator retrospectively w.e.f. 1-6-70;
(b) that the Applicants service in the said post
of Senior Investigator be regularised w.e.f.
1-6-79;
(c) that the fixstion of Senicrity and Pay-ment
of Pay, arrears of pay of the Applicusnt be
fixed in the catesgory of denior Investigator
Wee,f, 1-6-79 alonguitn suitabls costs.
12,  Thz stand of the Dept in this case is a2lso the |
w same das in the eerlier case,. | ;
. “ ;
- 13. Buth the v.As came up for finel hearing and all
the counsel were heard in great detail by us.
14, Shri BS Mainee, the learned counssl for-the
\ ’ applicants in U4 1631/89 pointed out that in the judgmsnt
of Dinanath & Ors. (An.3) the Tribun=l has, after.a
survey of various decisicns of the Supreme Court, come
"to the wnclusion that some of the applicants and some
of the interveners therein wers regulsrized by the 1587
4 review DPC and thTy were holding the post of SI on an
‘< ad hoc besis for nédrly 15 years and that, therefore,

Ithey were sntitled to be reqularised froum the date of
their dad~hoc appcintment)Follouing the ratic in the-
supreme Court judgment in GF Suval & urs; V Chief
Secretary, Govt. of U.P. (1984 (4) 5CC 829% Baleshuwar
Bas & Urs. V atate of U.P. & Urs. (a1t 1981 oC 1941),
In regard to the other applicants Qnd the cther interveners
who were not reqularised by ths 1987 Review DPC, though
they were earlier regularised by the DPC of 1979 or the
ODPFC of 1983, the Tribunal noticed that they were also
holding the post for nedrly 15 yedars witthout interruption;
There wds o« provisicn of relaxation in the 1976 S“ecruitment
wules, Therafore, relying on the ratio in Narender Chadha
| = Vs, ULI (4IR 1986 SC 638) the Tribunal held that aven
v,/ these persons ars entitled to regulazisation from the
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date of initial ad hoc appointment,

15.. The Tribunal <lsoc subsequently rendered judgmen
in 04 1521/89 (Inderjit Luthra & Ors. VUs. UGI) and O.A
1627/89 (BB Mathur & Urs. Vs. UOI). Extracts of paras

3 to 5 of that judgment are given below:-

"3.- The learned counsal for the applicnts sShri

Bs Mainee pointedly referred us to Dina Nath (Supra)
case and submitted that tre applicints who are
senior to scme of the beneficiaries in Dina Nath
fsupra) case would beldiscriminatad if they are:

not allcwed the seniority and consequential benefits
Wwith effect from the date theyruere,appqinted on
adhoc basis. | |

| The ledarned counsel further relied on the
conclusion (B) of the Dirsct Recpuit Class II

Eng., Gfficers' Ass, Vse. atate of Maharashtra

JT 1990 (2) SC 264 in support of his case.

4.= 5hti PH Ramchandani, senicr counsel for the
‘respondents’ fairly conceded that the resistence
to the claim of the applica nts would be of little
chséquence dnd'ineFFectual_in‘the cirqumstances

the respondsnts are placed in.

S.--We have heard the learned counsal for both
the parties and cénsidered the material on record,.
'The case of the applicants is admitﬁedly covered
by the Dirzct fecruit Class II Eng. Dfficars!

Ass, (supra) vide conclusion (B) which reads as
'underi— A
"(B) If the initiai dappointment is not
made by following the procedure - laid doun
by fhe fules but the appointes cont inues
in the post uninterruptedly till the
regularisation of his service .in accorddnce
uith\the.rules, the pericd of officiating

service will be counted,®

16.- 5hri BS Mainee pointed out that these principles

.are squarely 4pplicable to-the present L.A. The facts

of fhe presznt Edse are that the apblicants,hdve rendered
about 9 to 15 yeafs of continuous adhoc sgrvice as 51

before théy were reqularised in 1990 /1991.

17.  He alsc urged.that the decisioen in the Direct
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iecruits_éase hdas since been clarifisd by the Supreme
Court in State of West Bengal V Aghore Nath Dey (1993)

SCC 171). 1In that judgment conclusion'A' &' B' of the

A

Maharashtra Engineers case (i.e. Direct Recruits case)

were reproduced and the distincticn betwesn them uwas,
considered. Para 15 and para 21 to 25 of that judgment
are reproduced below:=-

S5, - Thaiquesficn, therefore, is whethar Shri
, 3anghi is .right in His submissiun that this case

falls within the ambit of tha said conclusion (B)
in Maharashtre Zngineers case. The submissicn
of the other side is that this cass Falls,'not
within conclusicn (B) but the corollary mentioned

in conclusicn {A), of that decision. Conclusions
(W) and (B), which.«lone are material, are as
under: (SCC p.745,para 47)
| T (A) Chnce an incumbent is appointed to

a post according to rule, his seniority has

to be counted from the date of his appointment

and not dccording to the date of his ‘
confirmation, | - |
The corollary of the above rule is that
whers the initial appuintment is only Qd‘hoc and
) not according to rules and made as a stopgap

~arrangement ,  the officiastion in such post cannot

be taken into dccount for considering the semndority,

© . {B) If the initial appointment is not mdde
by following the procadufe laid down by the rules

but the appointee continues in the post unterruptedly

till the regularisation. of his service in dccordance

@ith the tulss, the period of officiating sefvice
will be counted.™ '

X X . X
"21.- We shall noy daal with conclusions (A) and

(B) of ths constitution bench in the Maharashtra

Enginsers case quoted above,™
' | X : X ' X

W22 .~ There can be no doubt that these two

‘ conclusicns have to be read harmoniously, and
cohclusipn (B) cannot cover cases which are
expressly excluded by conclusion (A), UWe may,
therefore, first refer tao conclusion (). It
is clear from conclusicvn (A) that to enable
seniority to be counted from the date of initial

appointment and not according to the date cf

onfirmat i e i Sf +
confirmation, the incumbent of the post has
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A

to be initially appointed Yaccording to rules!

‘The corollary set out in conclusicn (A), then
is, that 'whers the initial aprpcintment is only
ad hoc dnd'ngt according to rules and made as
a stdpgap drrangement, the officiation in such
posts cannot bs taken into dcoount for considering
the senicrity'. Thus, the corolldary in conclusion
(A) expressly excludes-the catsgory of cases
uhefe the initial dppoiHément’is only ad hoc and
not‘acco;ding to rules, being made only 4s a
stopgap arrangement. The case of the.urit
betitioners sguarely falls within this corollary
in conclusion (H), which says that the officiation
in such posts cannot be taken into gccount for
counting the seniority,"

' X X X
W23, This being the obyicus inference from
conc lusion {(4), the questicn is whether the
present case cdn also fall within cénclusion-
(8) which deals with cases in which period of
officiating service will be counted for
seniority, UWe have no doubt that coﬁclusicn
(B) cannot include, within its ambit, those
cases which are expressly covered by the
cofollary in conclpsioﬁ.(ﬂ),'since the two
conclusicns'cannot be read in conflict with
each other." '

X X X

"W4,~ The guestion, therefore, is of the

cafegory which would be covered by conclusion
'(B)'excluding.therefrom the cases covered by
the corollary in conclusion (R) M ' _ |

X X X

"25,- .In our opinion, the conclusion (B) was

added to cover & different kind of situdtioﬁ,

whersin the appointments are otherwise regular,

except for the deficiency of certain procedural

requirements laid doun by.ths rules. This is

clear from the opening words of. the conclusion
(B), namely, '"if the initial appointment is not
made by following thé procedure laid down by

the 'rules' and the latter expressicn '*till

the reguidfisation of his service in accordance

with the rules'. dJe read conclusion (B),Vdnq |

it must be so read to reconcile with conclusion

(1), to cover the cases where the initial

appointment is made against an existing vacancy,
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not limited to a fixed period of time or

-12~ | -

purpuse by the eppointment order itself, and

is made subject to the deficiency in the

procedural requirements prescribsd by the

rules for adjudging suitability of the appointee

for the post being cured at the time of regularisation,

the appointee being eligible and qualified in

. every manner for 4 reguldar appointment on the

date of initial appointment in such cases,

Decision about the nature of the appointment,

for determining whether it falls in this

cateqgory, has to be made on the basis of the

~terms of the initial appointment itself and

the provisiuns in the rules, In,such cases,
tﬁéadefiglenéy ih tﬁe procedural requirements

laid doun by the rules has to be cured at the

first availlable Dpﬁortunity, without any default

of the employee, and the dppointee must continue

in the post uninterrupﬁedly till the regularisation
of his service, in accordance with thz rulss.
Inzsuch cases, the appointee is not to blame-

for the.deficiency in the procedural reguirements

under the rulas-at the time of his initial

" appointment, and the appointment not being
- limited to « fixed period of time is intended

. to be a requl<sr appointment, subjsct to the

remaining procedural reQUi:ements of the rules
being fulfilled at thz earliest. In such cases

also, if there be any deldy in curing the

"defects on account of any fault of the appointee,

the appointee would not get'the full besnefit

of the earlier periocd on uccount of his default,

the benefit beihg confinzd only to the pericd

for which he is not to blame. This category
of cases:is differsnt from those covered by the

cbrollary.in‘conclusion (1) which relates to:

'appointment’only on ad hoc bdsis 4s a stopoap

arrangemeht 4nd not according to rulgs. It is,
thersfore, not correct to sﬁy, that the presant
éases can fall within fhe ambit of conclusion
(B), even though thay are squarely cecvered by

‘ . o puas O
the corollary in conclusicn (A) ."emphasis owear

Thze le:rned counsel has contended that ©n the fatio of

this juﬁgment, the applicants should be regulqriseq

N

.From the date of their ad hac promotion as SI, It

was not their fault that they wers not rsgularised /

appointed from the first date when thesy were eligible.
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~$> 18. shri P,H,Ramchindani tHe ledarned Senior

Counssl for the Cepartment submits that, whatever

mdy be the decisicns of the Tribunal iﬁ the past,
thers is onz major gualitative change in the situation,
Thz Supreme Court hes clarified conclusion 'B' inp

the Direct Rscruits case (1990)2 5C 715) in tuo

subsequent decisicns namely KC Joshi Us UGI and

¥

Aghorenath's case supra €199§)(3)JCC 371). In
Joshi's case the supreme Cuurt has cldrified.thdt
conclusion '"B' should not be read in isolat ion, but
should be read alcng Wit h para 13 of the judaoment
~in that case which refers to the principles evolved
in Narender Chudﬁd's cdase un the special facts and
circumstances of that case, oubsegu=ntly, in
Aghore Nath's case extrdcts of which hava been
reproduced 4bove, the Supreme Court has explainead
the typss of cases to which concl usion 'B' would
4pply. Tha learned counsel emphasised tha point
thdtjuhdtever:be the procedural formalities which
were igncred at the time of ad hoc dappointment, the
vy - ad hoc appointeess shpuld at lsast satisfy the
\# eligiﬁility'cunditicns Df.dppOiﬂtmeﬂt On a regular

basis, - Any infringement of this reguirement would

take dway the case from thé purview of conelusion
18! and bring it Wi trin the purvieu of the corollary
to conclusion '4', He also contended that the
manner in which ad hoc promotion was given should
¢lsc be in conformity with ths recruitment rules.
It is only other mitters that CJﬁ be considered to
be pariphsral and these cap be satisfied later at
the tims or‘reguluriSdtiLn. He points out that the
appointment to these posts was govarned by ths
“General Central Service" {Class II & Class T1II
poéts) in thé C.o.U, Recruitment &ule;)until_it Wd s

it was
in force bfore/ superseded on 16-2-76 by the 1976

| Rules. Thea 1560 5 ided
! \ﬂ// rules provideq that the Fost of 57

L_____;’gﬁi B T | B
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4 - will be filled up 75% by dirsct recruitment «nd C;
25% by departmental promoticn of JI who Rave put
in a minimum of two yedrs service in this grdce,
It is pointed out that tuwo 4applicants namely Surdj
Bhun, applicant Nc,2 and RP Shokhanda applicant
No.4 were appointed on 13-1-75 whan they had renderad {

only about 14 ysars regular service.as JI. A1l ‘

6thers Were appointed after the 1976'recruitment (
tules i.e. théiCentral atatistical Urganisation,
Department of atatistics (Senior Invest igutor)
.Recruitment Rules, 197670ame into force, These
. rules provided for appointment by d rect recruitment
s to the extent of 50% and dppointhent by promotion |
to the remaining 50% from Juniar Invest igutors with
5 years regular sarvice in {he,gradg}the promot ion
being made by selection. He points out that the
applicants other than applicant Nc¢.2 & applicant
" No.4,uhc were sppointed before 1976 rules came
into force, did net have five years régular service

as required by the 1976 rules on the date of their |

ad hoc appointment. Furthe% they wers not appointed

e

by selection. . In the circumstances, he contended
that the applicants did not have any cuse for

regularisaticn from the dete of the initial appointment.

19, Shri J.ﬁ.fiuari, the learned counsel for the
contesting private respondents 3 to 11, who were
permitted to implead themselves, has filed uwritten
arguments 4longuwith é number of annexures thereto.
Copies Dthhe written darguments have been servad
on the other parties d4lso. These respondents argus
as followsa-
(i) The draft seniority list of s3I in the

Col was circuidted on 20-1-81 and the final liét

’ . wds published on 21-10-84 (An.I}), The qpplic&nts

whose namaes are nout wmenticned in the An.l seniority




list kept quiet and did nct maks 4ny representati &x:

in this bshalf. Likewisa, the applicants have alde
not represented against the up-dated senicrity list
of regular SIs as on 1-6-89, Hznce this application

is barred by limitatiaon,

(ii) After the filing of this application
11 of the dppligdnts hadve bean reqularised u.e.F.‘Z-a—QG
by the order datzd 10-3-90; 9 Dthérs have been
regularised from 26-11-90 by an order of the same
dats and 3 others have bren regularised from 14-1-91

by the crder dated 18-1-91 (An.I1I). ThereFore}

the applicants should now hdve no grievance.

(1ii) At the time of their initial ad hoo
dappointment 4as j;}the applict nts Q%hér than dpplicant
No.2 and applicant No.é,did not have the 5 years
p;guldr'serviCE as JI which was reguired by the

1976 rules.,

(iv) It was alsoc pointed out that if the
prayer of the dppliCdﬂtS_uaS grdntéd, 4an anomalous
situation would arise in respect of the applicdants
NG.12 to 22 who will stand reqularised in tha higher

post of ol from dates varying 27-12-79 to 5-3-81,

whils thay were not eéven holding the feeder post of
JIs on those dates Dbecduse thsy were regularised
as JIs only from much later dates varYing from
17-7-83 to 5-9-84 when alone they bacame membears

of that cause .,

20. In the connected GA 2551/89,_Jhri Ranjan
Mukherjee, ths learned counssl for the dapplicant,
endorsed the Qrgﬁments advanced by ohri Bao Maines
in GA 1631/89,. He also urged that the aprlicant
should be reqgularised as ol from tha;ddte he was
granted the dd-hoc promoticn to thdt post. 4

21,  He, howsver, urged that thers is one spacial

point to be taken note of, Three applicants in
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UA 1631/89 viz., Suresh Kumar, Rs Attri and. KC Go a@(

(applicants 9,10 & 11) have besn given ad hoc pPT omds+6n

as 51 from 1-6-79, Therefore, if that CA is allowed,

tHey will be regularized as SI from that date, IF

the same principle is applied, the applicant, who
was given ad hoc promoticn from 28-1-81, will be
regularized only from that date. This will create

a serious anqgmaly because the dapplicant is senior in |

.the feeder category of 3I to the three persons named

above.' Therafore, he should be regulazized from the
same ddte i.é; 1-6-79, In fact the Dépt. hias

reCDgniied this principle by placing the applicanf

' @hove these three persons in the order daﬁed 10-g-00

(An.X in OA 1637/89 produced by the applicants, by

which 14 perscns have bsen r@qularized as 3I from

2= 4-90),

22, Shri PH Ramchandani, the learned dr. Counsel

fcr the Tespondents contended that this OA has also !
A 5

to be dismissed for the redasons already adduced by o 1

him in‘regard to-0A 1631/89, The applicants! prayer
for being placed above suresh Kumar, RS &ttri and KC

Goyal is alreadyuconceded by the order dat d 10-9-9C

referred to above,

23, | We have CareFQlly perused.the.records including

an original document produced for our perusal by the . -

Dept. We have alsc given our anxious consideration

to the rival contentions of-i{he counssl.

24, We do not find 4any merit im the centention

of the private respondents 3 to 11 that the application .

is barred by limitaticn merely becduse the. applicants

‘did not submit any representation 4gainst the seniority

list of 91Is, . A representaticn would heve been required

“only if the name of the applicants had been menticned

in that list but the grievance was in respect of the

places assigned to them, Thdat is not the situation,
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“i ' In the present case, the applicints represented |
(&n.HS) that they shculd be regularised from the

dates of their initial appointment. The Dept.

indicated by the An.A6 Memo datzd 29-3-89 that the

matter was under considergtion. Yet,; no reply has

bzen given tc them. Jith reference to this An.H6

‘reply, this UA is not barred by limitation,

25, However, we are unabls to a4grea with ths
cwntenﬁion in pdra 1.4 of the UA that the cduse of
" acticn arose from 10-8—8é i.e. the date of judgment
> o the Tribunal in 04 984/86 in Lhe case of Dina
Nath & Lrs. (An.AG), For, except in the case of
the applicants ouraj Bhan «nd AP Shokhanda
(applicants 2 & 4%'the ordsrs of ad hoc appcintment
issued to all other applicants (An.2 Colly.)
betwsen 30-6-77 to 5—3—81}speci}iCdlly state that
the ad hoc appointment would neot coanfer any right
to claim regular appointmsnt to ths grade of 3I nor
would the ad hcc service rendarad Ey them as 51 be
counted for seniority iﬁ the grade of 51 nor for
- 2#ligibility for regular promoticn to that gradas,
\There?ore, these applicants shuuld have been
aggrieved by this condition imposed at the tims of
their dppDihthnt. -Houeuer, ve de nct ﬁropoae to
disallow this dpplicafiun on this gmund in view
of the impurtant points raised in the U.A,
26, fhe contentiin that the applicaﬁts.are
similarly pldced. as the applicants and intervensrs
in Dina Nath's case (UA 984/86) ancd that thersfore
the An.3 judgment in thit CA should be made applicable

to them is devoid of merit for the fFollowing reasons.

%

(i) All except applicunts 2 & 4 have baen
appoinfed after the 1976 Fules came into force.

These Rulss specify thet for reqular promoticn, JIs

4 Should have 1endered reqular

| |

sarvice for 5 yearss
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Fespondents have contended tﬁdt the Dﬁher 20
applicants do nct hdve such service as is evident
from the chart of servicelrendered, praoduced at
the argument stage. Therefore, it is urged, the
dpplicdnt.cannot bz regularized from ths date of
ad hoc promoticn dé 21— Applicints 2 & 4 who were
given ad hoc dppointment when ths 1960 Rulzs were
in force, requiring 2 yedrs sarvice only, do.
h<«ve such service if a¢ hoc service is counted, but
do not have such service, if only tsaular sz2Ivice
is to bg taken into acwmunt, Me\dre OF.the view
that if the recruitment rules spacify that service
of a specified pericd is necessdry to be eligible

for consideration fur promotion, it is always to

be treagfed as a referenca to regulear service.

S

Utherwise, persons who hdve renderzd ad hoe service

Y

and who mdy happen to bz junicr in servica)uill
steal a march ovsr their Senicfsiuho may not havs
been dappocintad on ad hoc basis, In Jina Nuth's
case, no Such challenge on the basis of length of
sarvice as JI to the initisl ad hoc appointment
" was made by the respondents. Hanc%}the applicants
cannot claim that they 4are simildriy situated.
(ii) The Dept. has contendzd in their reply
under the heading "Brief background of the‘c;sa'
that somz of the applicants were considersd by the
fteview DPLC in 1987~ which is referrad to in An.3
judgment in Din% Nath's case— but wers found Hoi
t o make the grade for selescticn. The applicants
have not deniasd this avermzant in thzir rejcinder,
They havs remsinsd content by stat ing thet it is only
a matter of record. Thz lsarnad counsel for tha \
Dept. hes prodUcéd for our rperusal from File No.A.32012/
1/87-Est .11 the "Minutss of the mssting of ths

heview DPC for group '8' (class II) posts in the

L Ceol held an 14-5-87 to reyiey the procesdings
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of the OPC held cn 15-11-83%", 1t is sazen, that

L

this JPC consideraed the names of 309 persons, which
includsad thé names of applicents 1 to 11 and
applicant 14, None of thase 12 applicﬁn£s found
a_piace.in the list of 13 ndmes.r950mm9nd9d by the

DPC on the basis of the grading given for selection.,

(iii) The judgmsnt in Dina Nath's case
aut omatically .
cannot now ﬁpply[in view of the subsequent developmsnts,
particularly the decision by the Suprsms Court in
the Dirsct Recruits' cese Followed by the clarificat ion
P by the ouprems Couurt of conclusiun '3' of that case
P in KC Joohi's case and nghote Nath's cass,
Therefcore, the applicants cannot stete that
they ars similarly placecd like Dina Nith and Urs,
and that the judgment in that case AnJ A3 should

apply to them,

27, Before we enter intd a discusaicn on tthe

important legal Aspects raised in the L.,A., we havs

to straightawzy admit that the :espondents 3 to 11
K‘i'ﬁ _ are entirely right in thzir submission that in

«respsct of the applicints 12 to'22, t he érant cf

their prayers would mean that they would stand
regularised on thz higher post of 51 on daetes whsn
they were not =2ven reguldr members in thz fesder
cadre of JI. Thus dp;liCunt_127MC sharma juas .
regularisad as 31 only on 15-11-83, but if the LA

is allocwed, he has to bs regularised as 51 on 27-12-79,
The cdses of applicants 13 to 22 d4re also similar,
This cannot be permitted because one cannct be a
member of a higher cadre by promotion besfors becoming
a member of the lower cadr2 from which promoticn is
made, ' ' )

28, We can now consicer the impc?tdnt'legdl issue
raised by the parties, The learnaed counssl for the

applicant dhri Bos Mainse, lays considerable strasgs




k);(

=20~

portion
on the first emphasised fof para 25 of the judgmant

[
1
4

of the suprems Ccurt in #ghore Nath's case, refroduged
in para 17 dbove, He points out that if the

“appointment had bzen in <dcccorddnce with rules,

, principla 'A' of ths Direct Fecruits' case would
l have dpplied and the applicants would not have filed
| | this application for granting regularisation on the
’ | groﬁnd that ths Qd Fcec appocintment had cont inusd
; for a lohg time. It is only becduse there was soms
| irreguldrity that the applicants invoke concl usion
'B' of the Direct Reeruits' case. In terms of the
1‘ . decision in Aghore Nath's case, it is coﬁtended
S that the irfeguldrity should not stand in the way
cf regularisation, Ddrticuldfly when there was a
provision for reldxaticn of tha2 rules and *he
dppointment @ ntinued Qninterruptedly from 10 to

15 years,

29, We hdve carefully considered the judgmont of
supreme Court ‘in thore Nath's case., & careful

the emphasized porticn
reading of para 25 /of the judgment of the oupreme
Court shouws that conclusicn 'BY of Dirsct Recruits!

Cdsé can be made applicable only if the following

conditions, are satisfied,

(i) The ad hoc appuintmant is otheruise
fegular.- The barest minimum expeched is that the
appointee should be“eliéible and quiiFied in every
manner for & reqular appoilntment con the ddte‘o%
initial appointmentd The judgmant has not left

anybody in doubt about this requiremsnt, which is

stated explicitly.

(ii) Thare should be an existing vacancy.
In the context in which this conditicn is stipulated

it means that there shold be a2 ragular vacancy on

the dute of appointment/ad hoc promotion, on

which alcne resqular api.cintmant can be made.
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(iii). The order of appcintment should not
have limitedthe appointment to 4ny fixed period of

time or purpose.

that remained should be
(iv) The unly oeFlClency‘L that there

was.‘a, nonFulFilment of prucedural requirement prescribed

by rules "for judging suitability . OF t he appointee"
" Thea Jnnulntment should have bean made subject to

curing this deficiency at the time of regularisation.
(v) Lastly, the QUeution whet her these
-in _any case
CUﬂdltlbﬂb are Sdtlafledéahhuld be detmelHEd en

the'basis of the terms of tre initial appointment

itself and the provisicns in the rules

. 30. In the preésent 01, the JppllCuntd did,not

31. Shri BS Mainee raised an ingenuous argument

'to WEBt this bltuétlon. He states that by the An.I

have thc eligibilify to be aprointed regularly as
oI on the dates they uere dctudlly appointed on

ad 'hoc basis as SI, as pointed out in para 26(i) supra,

Order dqted 23-2-89, eFFect has been given to the

An.A3 Judgment in Dina Nath's case by regularizing
12 persons (dpplicants and intervenera in. that case
as 51 from dat s varying from 7-5-71 to 9-7-73,
It is contended that as a result thereof, the lien
of these persons on the posts of JI stand terminated
From_these dites. Therefore, the dates of regulérisation 1
of the applicints as JI, the earliest ofluhich is

now

from 18-6-73 (applicabts 2 & 4) carfbe upgraded and g

t hereby tha applicants can be held to hdave satisfied |
% stipulated _ |

‘the condition/in the 1960/1976 Recruitment Rule regirding

the length of service as JI neededfor promotiocn, ' |

32, ‘We are not imprassed by this plea. In the
first place, such ex-post-facto reqularisaticn as 31 |

has not beén granted to the applicants as a sequel

" to the An.,I order. ' Therefore, we need not decide

whether such an order would be sufficient to overcome

- SR o _ ‘ A
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thelbbjection we have considered in para 30 supra.
What is certain is that &s on the date of ad hoo
promotion none of the applicants had the eligibility
to be promoted regulaply as a 51, .The’judgment cf
the Supreme Court is clear-thét this fequirempnt

has to be satisfied on the date c¢f app01ntment and not

consequant to

on any- later . date’ st development andthapossblblllty of
passing an

[ex—post-facto,order convertlng tha 4d hoc service in

the feedsr post intoc resgular service. This defect
which goes to the rest of the .matter

alOnezgs sufficient to deFEdt thn arguments advanced

for dpplylﬂg concl usion '"B' of the Direct Recruits!

case,

33, The specification both in the 1960 and the

1976 rules is that promoticn to the pcot of o1 will

be by selcctlon by a DPC, The learned counsel for

the respondents submits that” this is nota mere ,

-matter of procedure, This is a substantive requirement,

In a selsction post, depending upon the reéponsibility

- of the post, a bench mark is prescribed in regard

to the Jegree of merit needed, - Evaluation of merit

is done by grading.  Anyone in the zone of consideration

-not coming up to the bench mark, irrespective of

his seniorit?, is weeded outright. Thereaftar, all
persons rated as'outstanding' are piaced,aboue all
persons rated as 'Very Good' who in turn are placed
above ail'persons rated s 'Good'. It is oﬁly within
édph cétegory that the inter se séﬁiority will prevail,
In other words, mérit is a factor which can SU§efsede |
service seniurity. Thelfequired number of persons

is tﬁen picked up from this list on the basis of the
merit order in this list. Theréfo;e, promot ion to

a selectiocn post is not one of mere procedure but

"one of substince. Admittedly, such a process of

selecticn had fot been resorted to at the time of,
ad hec

initial/appointment as required by the RegnJitment Hules,
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3 We have considersd this matter. This contention

’ib nut dbceptable, Tﬁis is cnly & matter of procedu\
A This is absolutély'clear from para 25 ontha judgmant Q
which réfefs to "deficiency in the procedural ?
requirements prescribéd by the rules Fo% adjudging :
suitsbility of the appcintee? This can refer only 1

D : to the selection procedure, . : |

; . ‘. 35, The posts were 4lo0 not substantively vacant,

as pointed out by the respunddnts vide para 3 -supra.
{

: ' 36. AThere?ore, at least two impcrtant ihgredients
: . _ _ -
N 4 c{viz., po.sessicn of eligibility for regqular appointment.
: \

4nd existence of regular vacancy) did not exist and

hance conclusion 'BY of the Direct Recruits' case is

- 1

patently inapplickble,

36, The learned counsel for the applicant contended

that the implied relaxaticn of the rules should be

4 ’

infarfed when the applicants have been allowed to continue

uninterruptedly for lung périods. We ara unable

f
|
|
|
i
f | y to dgreeg As pointeﬁ Ouﬁ above, eyéq at tﬁe time
l -.‘j//<' - of ihitial dppoinfment dllutﬁe appliédnts but tuwo
’ 24 uareAspeciFiCdl;y told that the ad heoc dppoint%ant will }
not cquer any right to claim dny regular dppsinfmant
nof would that service be counted for seniority in
the grade of Sls: nor for eligibility for regular
i L | , promotion to the grade, That stipuldtiah WS |
} : ' )delibarately msdé because reqular Vdcanﬁies'of 51s
had ﬁot arien.l They arose when SIé‘posted 4s ad hoc
Assistant Directors were regularised in.1986 as a
result 5F the judgmant in Narender Cha tha's case.
flThg quaStiuﬁ of relaxaticn therefore does not arise
nor can it be inferred.
37, Considerable .tress wag laid by the ledarned
’. '  counsel for the applicants on the applicaticn cf

Ngrender Chadha's judgment to the facts of this case
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on the ground that ths quota rota system of recruft
has failed. He pointed cut that direct recruitment
hed not taken place for & nuﬁbe; of years and that,
therefore, the quota rota system had failed. Uuhen
it was pointed out to him that the OA filed by the
applic:nt contained no averment uwhatsosver to this
effect, he pointed cut that this fact has been declared
in para 8 of the /An.#3 judgment in Dina Nath's case
holding that there w4s 4 break down of the quota

rule and appcintments to the posts of 5Is were not
made in the ratic 131 by direct recruitment and
promotion., We 4re unable to agres. That observation
of the Bench is relatable to the yedrs 1971 to 1973,
when the applicants and the interveners in that 0.A
were given 4d hoc dppoiétment as 81, & 18 than
clear that no saverment has been made by the applicants
in respect of facts laying 4 foundation to invoke

the applicaticn of the ratio of Narender Chadha's
case, That is necessary for invoking concl usion '8!
of Direct Recruits' case,because,as clarified by

the Supreme Court in KC Joshit's case, conclusion 'B'

should be read with para 13 of the‘Sdme judgm:nt

in which approval was given to the rdtio of the judgment i
in Narender Chadha's case, which was of a special
nature, That apart, we find merit in the explanation
of the Dept. 4s to why regular recruitment (50%

direct recruitment and 508 promotion) was not_reéorted

to and only ad hoc promoticn wdas mdde, to which we

have referred in para 3 and para 34 suprd.

38. It is also important to note that,even in
Narender Chadhd's case;the appointment of the
promotees 4s Assisﬁdnt Directorg was regularised

only in February, 1986 and not retrospect ive from dates
15 to 20 year b @ack  when they were given ad hoc

promot icn,
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'40. " In so far as LA 2051/89 is céncerned,'ue
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39,  for these detailed reasons we are unable td

find any merit in 0A 1631/89,

notice that the applicant has impugned‘the order
dated 5-6-79 (#n.8) by which five Jlsiwere granted

ad hoc promotion from 1-6-79 as 5Is of whom three

~viz., vuresh Kumar, R3 Attri and KL Goel «are applicants

in the @nnscted 0x 1631/89, ngaimst this crder,

the applicant had sent a repreSentatiun dabed‘15¥6-79

to the Girsctor, 0S8 (an.9). Ultimately, by the

An,12 Memorandum ddated 4-6-79, thé applic;nt was

informed that his representaticn dated 15-6-79 has .
been rejected.

41, aubsequently, another group of junicrs Uas -
promoted over the head qf-the‘applicant as ad hoc

ais, The-appliCdnt made representation on 6-8-~79

claiming ad .hoc promotion from 1-6-79, That was:

rejected by the~Hn.23 bfder duated 30-12-87 of the

Department of Statistics. The applicant's

'fepresehtation'ﬁdated 6=8-7C was rejected as no

new points_h&ﬁe been made by him in this regard.

. These orders have become fihal and «are now not open

to challenga.

42« ' The other order assailed in his LA is the

An.24 circular datsd 17-7-89 by which the seniority

iist 48 on 1—6-89'f0f ragular 5Is was circulated,

in which thé applicantt's name was not.meﬁtibned.
This 18 because he Wwas regularised‘only.subseQUenfiy
by‘tha order dated 10-6-90 w.e.f. 2-4-90, de have
already held in:OQ 1631/89 that the applicants

t herzin have no right to be regularised as SIs from

| the date of their ad hoc promotion., - That applies

equally well to the present applicant also, because

i

he too was not eligible for regular appointment as

5I on'28-1-81 when he was given ~ad_hoc promotion .
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to this post, bectause, hdving béen regularly

appointed as JI from 15-12-76, he did not have the
5 yadfs service as JI. In view of ?hat order, the
applicant's épprehensions that his junicrs Sﬁresh

Kuyar, Ra Attri and KL Gousl would be regularised

gedrlier than him hds no basis.

4%. For these reascnsy both these OA's dfe liable
“to be‘&ismissed on merits. Houeuef, there is one
point which requires consideraticn, Admittedly, the:
applibants in both £he Lis have been regulariséd
‘.oniy by the order issued on 10-9~-80 or on subsequent {
Hdteé. Tha respondents themselves have conceded .
that regular vacancies oFlSIs arose in 1956,'
conssquant- upon the implementafion of the judgmént
in Ndrendér Chddh#‘s Cdéé. .Timely regularisaticn
of the éppliCdnté dgdainst these pésts could ndt be
" made because of the pending litigaticn in Dina Nath's
égsé etc. While that may be true, ue are also of
the view that by regularising the upplicants only
from September, 1990 and thereafter, even though
o v;cancie; were available from 1986 onwards, an
oppoptunity has besn given to‘diwect recruits who
'miéht.hdve been recruited betuean 1986 aéd 1990
to steal a march over the applicaﬁts in the mattgr )
of inter se seniority, Such a ré§ult cannot be
allowed to come about to the detriment of the
applicants! interegté; Therafcre, uh}le we find-\
no merit in the (is,in su far as the specific prayers
made in them are contarned dﬁd weuld haye dismissed
them, we find it necessary to grant the applicants
partial relief by quashing the ordsrs’'dated 10-9-50
Iand direcﬁagtheresﬁondents to consider the cases of
thafdpbliCJntS by a Review DPC for regularisatiocn,

© in accordance with the tules, as and when thg reqular

vacancies 4rosg, i.e., in 1986 and thereafter and
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regularise them with effect from the date on whi
the vacancies were available fcor regularisatiqn

of promotees. We do so accordingly., This shall
be done within a period of three months from the
date of receipt of this order and the applicants

shall be intimated,

44, There shall be no order as to costs,

| @/ 1
(B.3 .HEGDE f (NoV.KRISHNAN
Membar (3J)., Vice Chairman (A

ch
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