Dhrl 7. P, Abdurahaman ceee Appllcant. |
. i

(2) Regn.-No. 0.A. 1528/1989. | |
Shri Madan Gopal Arora «ses Applicant.: ;

(3) Regn. No. OQ.A. 1.029/1989 .
Shri s.K. Dhar " esie Applicant, !

. (

(4) Regn. No. O.A. 1769/1989. . i
Shri 3.K. Kshatri «»es Applicant. i
Shri B.C. Dutta «ees Applicant.

| ‘ ' - 1

(6) Regn. No. O.h. 2330/1989. = ' ' !
ShI‘iR.C. -‘\gaINal : sece Applicant. . ':
V/s. e

v{_CG%@Q: Hon'ble Mr. P.C. Jain, Memher_(A).l,

0
o

. » {
'CENTRAL ADMIN ISTRAT ’V: TRIBJ\L—\L S , .' é | ;
HRIQC.PAL BENCH, DELHI. ‘ : Lo

- DATE OF DECIDION February;* 1990,

(1) Regn. No, 0.A. 1521/1989.

T

Union of India & Others Cees Respendents.

Shri K.L. Bhandnla " vve. Advocate for the ?
: o ‘ Applicants.

Shri M.L. Verma vee.s Advocate for the ;

, : Co ‘ Respondents.

- LDSEIE

e

.The afore01ted 51x appllcatlons have been flled )
under ‘Section 19 of the Adnlnlstratlve'frlbunals Act, 1985.‘v

Although these are. separate appllcatlons hav1ng been flled

" py different aoolicants, and the rellefs sought_are also

not 1dent1cal 1n all cases, yet these appllcatlons can be

=conven1ently dlsposed of by a comman Judgement because the

'pr1n01ple on the ba51s of Wthh rellefs are clalmed is the

:same in all ‘these cases. Each of the appllcants has prayed

7for reflxatlon of hlS pay on return from deputatlon / forelgn

I

serv1ce at the level of pay drawn by hlS Junlor Nlth
-CUnsquentlal beneflts, 1nclud1ng 1ncrements etc. Brlefly

the facts of each case are stated as under- —‘_ o _ﬁ

'(1) o.,

1621 l 89, The appllcant hereln was appo1nted as .

| Superv1sor ‘in the Central dater Comm1551on w.e.f. 7 1. 1964..
“"iﬁfHe was relleved of his dutY from that Ofganlsatlon W'e'fﬂ

‘"h;5w5 lO 1976 (A N.) for proceedlng on- deputatlon on forelgn:7"

" J,g‘servlqa as- Surveyor wrth the Government of Iraq, v1de Offlce:

Wi Seten 20N

b




| . - 2 - ” v,

'h ;ﬁ// N Cmder dated 5 lO l97o (Annexure V to the appllcatwon) He

| returned to hlo Rarent Organlsatlon 1n 0ctober l981 and

T N

was, promoted as Extra Asalatant Dlrector on 15 lO l981, on
.ad-hoc ba51s.” urlng hlS absence on forelgn serv1ce, some

De51gn AoSlSt nts / auperv1sors were promoted to off1c1ate

_:1n the grade of txtra Assrstant Dlrector 2 AoSlStant Englneer

1n the Central Jater CtnnlaSLOn on a pulely tempfrary and’
ad-hoc basrs ln the pay scale of Rs 650 - lZOO wlth effect
from the dates they actually aasumeicharge of the hlgher post

; .: untll fu ther orders, v1de Offlce Order dated llth Aprll l978

(Annexure VI to the appllcatlon) Accordlng to the applld%nt,_1‘

_ hlS Junlor Shrl K. Balakrlshnan Nalr was also promoted as such,
~ ut he #3s never 1nt1mated about the orders of promotlon of

: hrs Junlors ,nor was he requlred to exerc1se hlS optlon whether

to cjntlnue cn deputatlon or return to Indla to avall himself

L of promctlon. Ch return from forelgn serv1ce, the appllcant

- T T o

W3S also promoted cn ad hoc basls to the grade of END/at wee.f.
_ﬁ; lo.lO l981 but hws pay was flxed at Rs.650 p m.rln the pre-
1;i reVLSed scdle of Rs 650 - 1200 as agalnst Rs 740!anCh was , |

| belng drawn by hlo,Junlor Shrl K Balakrlshnan Nair in l98l

C o On hlS request for reflxatlon / stepplng up of hlS pay at par ‘

_%L w1th Qunlor, the aleICdnt was lnformed of the followrng

[alt .Ja.u- 2 L saw ~
P R

- observ=tlons of the Mlnlstry of Flnance contalned in CHC(IH) dated
o 12 5 82«"'I'he pay of the senior off1c1al cannot be stepped
plerE e T TR !~yp-beciuse ‘the prémotion 6f the Junior officer ' |
' . ... _to the hlgher grade has been made on ad-hoc '
v “ﬂfjtba51s. “Afterthe- promotion of:‘the: junior official
s made regular without any break in the service |
R A AR | i the: higher. grdde? ‘the payof thelseniér official
" . ..... may_be c'nSLdereo for stepping up to the level of
' “**% the>'pay’ drawn” by the Gunior¢fficial retrospectively i
. wni. s . ,under F.R, 27 in consultatlon w1th the Ministry /o
W T UMD ISV of Flnance).“ R 3 g

“The’ appllcant along w1th hlS Junlor bhrl K Balakrlshnaanalr |

;%*~twas promoted onr regular basrs as EAD/ALE: - in the pre—revmsed
scale of RS, 650 @ l2OO Wi e f.'9 8.82, v1de Notlflcatlon issued
by thenCentralzdater Comm1551on oni 22 lO l98° (Annexure VIII

to-*he applreatron) The pay of the applloahc, Uil hlo fegular

“promotion to the grade of E%D/AE Was’ flxed at’ Rs.7lO as on

= 2
1, 4.l983 as agarnst Rs, 810 flxed i the case of hlS Junlor

ﬂ’“'

L.r‘_ - ‘ ) o . A_A.

.—-‘r

e
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'fﬁnﬂ m L Batra was draw1ng w.e f;&lz 4.1981:“

"regardlng pay flxatlon at’ p r wrth Junlors and also 1nv1ted

"Ir attentlon to “the 1atest Judgenent of Central admlnlstratlve

‘ appllcatlon) that Nthe Judgements of the Central Admlnlstratlve v%

. onl\/. it is reg‘“etted that his’ pay ‘Cannct be ‘refixed in the grade |
DR of AsSlstant Englneer / Extra A551atant Dlrector" Being |
Ces aggrleved by thls 1mpugned order the appll;adt élled this. O, A | .l
- on.l4.8 1989, praylng for reflxatlon uf hlS PaY in the grade of |

| J' the level of pay drawn by hlS Junlor ohrl K Balakrlshnan Nair

| .ﬂ of pay s also the cost of the proceedlngs.

'«ﬁjdated 28 T 89 (%nnexure II to the appllcat‘on) o’

-f}praying for refrxatlon of hls pa{ rn the grade,of EAD/

s’~-‘

;’;”37;

Shr1 K Balgkrlahnan Nalr. In hlo letter dated 12 l 1989 to

the Chlef Englneer (A&C) CJP (Annexure IX to the' appllcatlon), |
he referred to hls letters dated ll 3 1983 14 9 83 and 2.4.87 -

fead e

Trlbunal Hyaerabad Bench Hyderabad in favcur of a/Shrl B.V.

Rangalah and G. kumaraswamy in the transfer aypllcatlon No.l of

l988 and U A. No lOl/88 dellvered on 27-10-1988 and ll-lO-l988 3

S W b
respectlvely" However, hrs request ‘was not acceded to and he was

1nformed by Lfflce'memorancum dated lO—7-l989 (Annexure I to. the. I

Trlbunal Hydercbad Bench 1n the case cf :/Shrl B V Rangaiah and

u{ Kumaraswamy are to be 1mplemented 1n respect of Petltloners

*-z,»\.,..,. A

Extra +551stant U1rector / Assrstant Englneer W, e. f. 20, 4.1981 at

s

= ‘

Nlth conseouentlal beneflts lnclu01ng 1ncrements etc., and .for
el :

payment "0t arrears of pay and allowaﬁces consequent on refixation !

FERR -
C o L

R : & .\.U![" 03

(2) 0. A. l028/l9;9 The appllcant hebein was appolnted as . j

)"w" !~'.~,

- queIV1sor 1n the Central Jater Comm1551on w e f. 12. l9o4.-

~ . . - £

Iraq on 14.8 l981 hlS pay was flxed at Rs 580 1n the grade of

jfEADAAE on. ad-hoc ba51s as agarnst Rs”740 Wthh his JunlOr Shrl

|
A o N
He remalned en fore gn serv1ce from l9 7 l97o and on return from .

. Both were promoted 1n o

e~

the grade of EAD/AE ;niregular basrs V;f. 9.8. 1082 but the pay ;}

.

K ..e

K N

... -« of: ithe applICant was: flxed at Rs.740 88 - agalnst Rs 810 flxed in the
‘ fgycase of Shrl M.L Batra w.e f. ly4.l983. The representatUOn of

Qaithe appl1cant dated 14 12 88 was reJected'v1de Offlce Memorandum }ﬂ

*the same plea fo

7".."415 Oc A.a On -1-408 89’ )

quoteo An. 0. A lo2l/L989.'n?5?;¢r

Assrstant Dlrector w.e f 12 4 1981 at the 1eVe1 of 5;4_




'draun by hl: junier Shrl m.L. Batra Nlth ce nsquentlal’ N .

o b°nef1ts 1ncludlng 1ncrements etc. and for p2 ymeot of
. arresrs, of p3y and allowances cunseg :lent: on reflxatlon
cf pay, as also the cost of .the proceedlngs.d

i (3) O.«. 102911989 _ The cppllcaﬂt hereln was app01nted as

. - Supervisoer;in .the Central Nater oonm1551on We €4 f. 15. 4.1905.
d:HezNeht#on.degqtat;oh“to:NAmCL;,w;th:effect'from 31.3.1978
'.Mand'cn'retarn to'hiS'Pafent$0rgahisatiohmih early ;?81, he
. Was. promoted 'as Extra Assistant’ Dlrector cn 13.3;81‘og-adéhoc
"Basis and i _
/hla paY. was £ xed .at Es, 650 in the grade of - EAD/AE as ageinst
. 'j‘;f - Hs 740, which hla Junlor Shri B. R Reody was drawing wrefﬁt
";j_' .26, 0.1981,,-Both were promoted in the grade-of~EAD/AE on
f'regular baSlS W e, f.“31 l2 84, but the pay of. the appllcant was
'mzflxed at Rs. 775 .3s . agalnst Rs, 880 flxedvln"the case of ahrl
_Wcs reJected vide. Offlce Memoranoum dated l7th July, l989
!'LﬁAﬂﬂﬁer?I%}tt.?h?.?Ppl?¢at4°n)a whereuponahe;flled thlsll
:O'$' on l4.§ i98§, praying forirefixation of his pay in the
_zgrade of Ex+ra Assistant: Dlrectcr /- ASSlStant qulneer w.e. f,
f20.o 1081 at the . level of pay drawn by his _junior Shri B.R.
;; ' JLﬁj.ﬁn<; eddy and Shrl B V._fangaiah3£a§¢per¢I:bpunal’s.Judgement in
| __the 63se of Shri Ringaish) with consequentisl benefits including
HquCféments-etca aqdfforvpayméntzof'arrearsrof paQ and a lo"ances
;{conseOJent on. reflxatlcn of p y of the- appllcant, as 2lso the
'A.ccst of the proceedlngs.;;hg, ,:ﬂzﬂ_;” ;’. B

The aokllcant hereln was - a9901nted as.

“ijdpeerSOI in. the Central nater Conm1551on Woe, f. 24.;.1965.
‘,5h;He went on forelgn serv1ce tq.Chukha Hydel Progect Bhutan |
ln November 1077 and on retarn to hlS Parent Organlsathn,'
N ';u;_tzéﬁ ;{ ;he was, prcmoted as., Extra A351stant Dlrector on-8.6.1981 on,
| in:;f:¥ f;ad-hoc ba51s. HlS pay “in’. the grade of EAD/A: was flxed dt a

‘ QJ;R K. Katarla was draﬂlng on that dcte., Both were promoted in

*fgthe grade of EAU/AE on regulcr b351s- the app11Cant hav1ng been'
gpromoted w.e.f. 26, 12 83 and hlS Junlor Shrl R K. Katarla

——— )‘. . -

f w.e.f.,3l 12 84._But the appllcant's pay was qued at_Rs;775/L :




-
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(5) O.ﬁ. 2330/1989. - The'. a0p11Cunt hereln was a member of the

-Central Water Enolneerlng (G.A.)- aerv*ce and was promoted as

Dy.»ulrector>/ Executlve;Engineer'On regular basis w.e, f.

C1506,1970 in tHegcentralbNateidemﬁiégicnf> ﬁé’went on
.- deputation to Nigeris w.e.fi July, 1977 shd od his repatriation
:to?hié'Pareni<O:génisatibn;ihé'Was“prémoféd'dﬁiad-hoc bas is
- as'Director w.e.f. 19,9.1983, Dhriﬁgjﬁis'aﬁéénce on deputetion
,fo.Nigeriaj'his~junior»3hri7M}S..Husééih“Wésféromdted as

.- Directcr on ad=huC basis- in  the’scale of»Rs;i56d - 2000,

- rweeof. 20.8.1980, ,OhfprémbtiQE;tb tBé7po§%?OY{Director on

|

-ad=hbc basis, the pay of.the'applicanti%éé“%i&%d at Rs.1680
w.e.f, 19,9.83 is. agalnst Rs. 1740 Jhlch his junior Shri Y .usgain

'vas gettlng W. e, f. L., 8 83,7 As” 1n “othér cases dlSCUaSGd above,

the appllcant HereLn also Wis® 1nformed of tﬁe observatlons

~*Lof the Ministry of Findnce contaihed”ih[cﬂc I.D. Note dated
1112,5,82 to tHe effect thét“thé-bay'of"éhe‘séhﬁé} official
imay be’ Cfn51dered for ster 1ng up 'to-thHe level of the pay
- drawn by‘thezJUnlor-offLCLal“retrc§pectively only when thé |

o proﬁotidn¢of?thé*junioi'offféiai'1sjﬁadé”fé§&iér without any

breakafn~éer§icefinfthe*highef'gra&éi It is-alleged that

‘both the vp‘llcant and ‘his“junicr Shfi m. 5% Hussain were
‘appointed ‘as Dirécter (O.a.) on rnglar basis w.e.f. 5.2. 1986,

" but . the p»y of- tne aOﬂllcant ‘was not steppéd- up to the level

of his junior. In Teply t¢- his- reoresentatlon dated 28 8. 89,

“he was" 1nfcrmed by a ccmmunlcatlon dated 18th September, 1989
*(Annexure - I'tg the aprllcatlon) that cases Gf" stepplng up |
.fof ‘pay ‘of - Ciu offiders as’ per ‘the C AT, dyderabad Jucgement
L gdellvered Ln-reagect of’ ahrr'u,‘KumaraswamY and bhrl B. ¢
“Penjaiahy ‘is épplicnble‘to'Ehé”ﬁéiitibnéré'éni§. He retlred
' ’as Director (SiG.) c¢n- attalnlng the" age “of superannqatlon

wiedfo 30511, 1980., He flled thlS J.A. on 20 1Y -1989, praylng“

¢

ifor’ reflxatlon ﬁf his’ pay in the- grade Of DlTethr (O'a')

uat-Ra.l9OO p;m.-w;e;f, l9.9.l983 w1th consequentlal benefits

incliding incremen ts etc., and for refixation of his pay as

Fr— o : ’ - O
2. . wrioe -, . S B A S
FAE /.” S B :

]
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‘ ‘aw.e.f. l 2 85 whereas the pay cof Shri R.K. Kataria was | .
‘%’. - “ni‘fdiflxed ot Rs. 880 W, o f._l 4,85, Ihe represontatron of tne
| -;:fﬁg;appllcdnt o,bed 194589 w=s reJected vrde Office semgrandum
*!dated Ttk Julyy 1989 (Ann .xure II tc the application),
‘ﬁ‘Mhereupon “the, oprllc nt filed this O.A. cn 5.9.198%, preying
fer reflxatlrn oF his p y, in the grade of Exor: Assistant
“ﬂeﬁuDrrector JoAssistant Englneer w.e.f, 8,56.1981 at the level
- cifnof paywdr:wn'by his junior -Shri h.K: Katarla with all
‘“2CCnéquentlcl beneflts of increments, allowvances etc.,
wand: for payment: oF,arrecrs of pav and allouances consecuent
,v'rn reflxatlon cf pay: of the appllcant, as also.the COSt\of
\q'thevproceedlngs; S 2 '

(5) 0Q.A. 1856/1989_. The applicanteherein Was appointed

aS‘auperv1sor -in: the Central dater Commission w.e. £,
"@:L7ﬂ8¢l934._ He: went on:deputation to the Chukh: ydel
-r?rojecyras.auperwrsorr;havrng;been'relieved on 28.5.1280 -~
L rahdnreturnedttofhisfParent-Qrganisorion~in 1984. On
" éhiS»repatfiation;:he-Wasﬁpromoted 2s E.A.D. /A.E. on ad=hocC
T has is weoee e 5;9.1984jend?hi$fpay;was-fixed at Rs.?@O as
t'nginStﬁstT75;fwhich'was;being_dIQWn by his junior Shri

-G:G. Roy.on-that date, :-Both were promoted in the grade cf

®
) E.A.D. / AE..¢n regular -basis- woe.f. 31.12,1984, but the
a%}péYiof;theﬁapplioant;wa§yf;xed;at535ﬁ740 as againét R5‘775 |
‘fixed in- the. case:of Shri-GeCeJRoy; The representationo
‘vo';axof the appllcﬂnt dated -29, 3 89 -and-=25,7.89 were rejected
-kirserLde Office. Memorandum dated 31.7.1989 (Annexure II to the _

L-;;s:srﬁ'i;appllcatlon) -ana thereafter the appllcant flled thlS o.
.:“fQALB 9 l°89, praylng for refixation, of his pay in the grade of

: “::uszxtra A551stant.B1rector A Assrstant Englneer w.e.f. é 9 1984'l

CLailat the level of. pay drawn by hlS Junlor Shri 3.C. Roy
':cgijlﬁig‘(as Per. Trlbunal's Juogenent 1n the case of Shr1.Rangarah)
"‘=W:W1th ccnsequentlal beneflts lncludlng lncrements etc., and

r;;:;reflxatlon of pay of the aoPllcant and: the. cost of the

"*4fo_iﬁﬁTQ;proceedlngs..v} ::fﬁw”,j.,'véjfg,r I S
| -y . E | m -,
o T
”!v‘-rwr i’

HS)
5
i
1

T

_.f
N
i
|
|



-8 = ' '
. . stated to have been ll/’
: O Aa lu9a/98 and’ Q A..l097/88/]nc1ded ¢n d 7.1 989;

“(e) Denisl ¢f refixaticn of ‘pay-at. p=I, with Junlors.
"flsvagalnstathewpr1n01ple cf haturzl justice and
-+ the deeiSiOnﬁof:the'respcndents?in the impugned
. orders 15 arbltrary, capr1c1cus, lrratlunal and
3“unjuat fled B N o PP |
3¢ - SThe pleasweffthe;:esandehtsnaresa$funder: -
'fxffa)>Ih€»applicJtiGns are barred under Sections 20 and‘
21 of the wdnlnlstrctlve Trlbqnals Act, 1985,
- {b) The Juugenents ‘Felied' upon-by® ‘theapplicants
*were;Jgdgements 1n~personam»and5not_Judgements
in rem and as‘such,.theyiarebnet applicable to
the applicsnts. il ... i
'"(e)-ThewapplicaﬁtsEhadigﬁneionbdeputation;/ foreign
':JﬁfhseryiceﬂdnﬂiheiribWh!vblitidH&anﬁﬁihey beidg away
:°fr6m'%hei;:cadres,'their'junidts,”who ~Nere aveilable'
- e l: in the Cadres,rhad te:be'ppamoted;to'the higher
*3wr~»‘gradesAon?adehocubasisiand;they.were entitled to
Vflxatlon of: pay in the scales of .pay attached to
~:;the pests .and as such they cuntinued to draN higher -
,¢g§mt,payﬁby_v;:tue.ef.thelr;actuqlly,pe;forming the
w'duties?offhigﬁerﬁposts.:qe E i
;(&)zyhé.s%égéiﬁgrupjef*péyfat&paréwithgéheir juniers'_
- ih*thefeﬁseief the. applicants,*is'hot covered by
{ithe uovernment ‘¢f7 India dec1310n No 10 under FR-22-C
iast theanomaly\ls not dlrectly st a result of the

;‘fQJ“aPPllc:tlbn ofFRL 22-Cor (Mlnlstry of Finance O M.

'NoF, 2(78)-12 TIT (A)/éé’, dated. 4.2 1906) o f'_
“‘*ﬁ¥ﬂ”? T have gone through the-materlal‘on record andyhave
also heard the 18 rned counsel for the'partles. , E

":itéf"*QEV? In support Of-hlS plea that.the appllcatlons are

‘barred ‘by. llmltatlon ‘under.. Sectlons 20~and 2l of the
Admlnlstratlve Trlbunals Act l985 the learned counsel for
“the’ respfndents c1ted the case of- RatanJit Krlshna Bhattacharyay
VS;VUnlOD of Indla & Others (O A. No 300 Qf l988) de01ded on




'e.ﬁ -

Dlrect T (a.a.) ctnsquent hn Teflxatvun c: his pay in the R

grade of Dlrectcr (O.q.) v1th censeqdentlal baneflts, as
J j also fcr paynant of arrears of pay and a7lhvances conseq nent
cn reflxat‘en of pay and rEVLSl”n uf pen51ﬁn ann ﬁen51cnary

IR Tl

beneflts on aepfunt Lf reflxatlon cf pay and prﬂent of

U ,-w;'if; /.,‘i.:;:

alrears thereof, 1nclad1ng the Cbst ef proceedtngs.

,‘4.\0‘,;,, PRETE ISV 1 Fer

p o 2e e ~There are some: CQWJOD pleas taken by all the

. ;“apyllcants thch are, suﬂnarlsed as. underv -
. (a) dhile on deputatlon / forelgn serv1ce, the

e il 399?%%§%P$33W93?130t ;ntlmateguahent>the_ozders
B ;i;_gnqdfjpromigion cf*their juniOISﬂ“nQI were they \ 
a:gdven an oppR ortunlty te exer01se thelr opttcn
whether to continue on deputation or return to
B TS TR <20 3o J‘p\alent ClganLSdtlon to avsil themselves -
Ui uns . of promotion, which.for all intents and purposes
iy ieospo,Was ontlong term basis. | A |
.-..AB) They were advised of the observstions. of the

”%inistry of Finance ccntained i .CdG I1.D. Note

. .1 .-O2ted 12.5.1982 .to the effect .that; after the
; ao promotlen of . Junlor offlclal is made regulcr
-'4;n$faé};b Mlthout any b*eak in serv1ce in- the hlgher gr~de,
o ospii o the PRY. of the Lsenior, tffle‘al may be Cfn31der=d
) ﬁuéjnfiﬁn for SteO’an np tq the ’evel of the pay drawn

by the junior Cffl al retrosyectlvely under F.u.‘

L

(c) Even on’ ortnotlon on: regular bas is, the appllcants~

hqve not been glven the beneflt cf refixaticn /

stepping.up cf the1r pay at the level cf pay drawn

»f_j by«thehr«gunlors. o b;f - o !

(d) All the aplllcants are relylng upon P

Lo a5:;~¢:f5~ the Judgement of the Hycerabad Bench of the Trlbunal
AR *x;:fgﬁ; 1n the case of B V. hangalah Vs._d.u I._& Others

~;¢*‘é _f‘_ | (TA_1/1988) dec1ded on 7 lO 1988, and Judgme“ts
§aag;—ﬁ$ AQQ: °f the PrlDCIPal Be“°h °f the Trlbunal fn O A' 1095/88

- e et e e e e s St St e 1




om_ _LU - .";'i'f}— .‘ R

. , . - \%
had he remalned in ‘the crlglnal llne 1.e., he should be’ glven

. o f : proforma offlclatlng prtmotlcn 1nto such scale ‘or grade

{

on each occasron on Jqlch the offlcer lmnedlately Junlor

‘to h1m in the Cche of hlS aerv1ce draws offlclatlng pay

in that scale or grade. ’So far as the appllcablllty of

ﬂ"next below rule“ to aovernment servants deputed abroad the
‘:matter was held to be covered by u.l M F. O m. No F. 2(lO)-
- E, III/OO dated- l7 10. l9oO Applylng ‘the prrnt1ple of Next
Below Rule and the - clarlflcatlon of the'uovernment of Ihdla
dated l7 lO 1960 (utvernment of India Order No. .5 below
'FR 30), lt was held in the case’ “of B.V. Rangalah that if
// e r‘durlng the perlod -an cfflcerygeputea abroad, his junior
| 1is glven off1c1at1ng promotion to & hlgher post, 1mmed1ately
ricn hlS return, the deemed date ‘¢f- prcmotlon in the post
which may fall dur ng the tenure of deputatlon, shall be
arrived at by aprlylng the condltlons of the ™Next Belowrr

Rule“ anu the pay ‘of thé actual ap001ntment shall be flxed

< by aasumlng that the efflcer has been promoted from the date

;“%of the deemed date of DromJtlon. The applicant Was - held to be
Fentltled to flxatlcn ‘of " pa) “on” par Nlth his junior Shri B.R.

'Reddy w1th monetary beneflts “from 26 B 1981 and also entitled

BT Al consequentlal 1ncrenents and " the dlfferquce in pay,
>%} ilsﬁ B lthh would accrue to hlm from tlme to time on the basis of
| "such’ flxatlcn of" pay. o the p01nt of llmltatlon, it was

yl Ah;?- | 'ﬁ"stated as.belew'{i::Tf"w” A

™In O.A! No.lOl of 1988, I had limited
-';;;MN:}? BT i;;;ff_:payment of- arredrs for ithree years prlor ‘
| ; p_rr;to the flllng of the appllcatlon applying . f
lwij"the normal lav of l;mltatlon applicable as . !
fT,ln the'base of a c1v11 suit has been filed. }
_'In the 1nstunt cases.: hovever this limitation!
urr.,_”,eannot )ly.A The appllcant had admittedly |
wﬁr"dlﬁmade a, representatlon in 1982 i.e., within |
_dﬁa reasonable timé of “his promotion on 25.6. 1981.
ch@gi At that tlme ‘the: Department put h1m off statlng
' 'T\ “that his case w1ll be con51dered 2t the time of
' ;regdlarrsatlon., olnue auch consideration was not
":grven to hlm after regularlsatlon in l984, he -
o dagaln made a representatlon in l985. Spon:f,




=9 e | | |
. '14.6.1988 by the Calcutta Bench of the Central-Administrative*

:I;»r_.-iburia,l{,. (1989 .(31.)." SLJ (CAT) ".- Short Note at p. 447, wherejm’
-uq-it~was=held.that‘ﬁwn«anyicaseﬁthe-otheriparty'svcase oan't
wpe s SAVE llmltatlon for the: aPHllcant." The’learned ccunsel for _
- the respondents{has not supplied, ‘even on request, elther a

full<copy of: the Judgenent or another=c1tatzon”where it may be

perused thef01tatlon glven has only ahort Note.

Bl The learned: counsel for: the ap llcant; cited the

P,

followlngrjudgements in Support of hlb cases whereln it has been
“held that the appllcants would be ent tled to the reflxat on of
payﬂon pexr with. thelr JunlOIS wrth consequentlal beneflt\

(L), Transferred Application Né,1° of: 1988 (writ petition
No.11833 -of 1985) - B.V. Rangaiah Vs. The Chairman,
: TR S .- Central Water Commission ahd Another-- decided by
B ' o o the Hyderabad Bench of the Central Administrative
e s ~Tr1bunal on .27,10.1988." Lo ,

- (2) 0¢A.. No lO9o/88 w=iShri V, V.u¢ Rao Vs. Union of India
- decrded by the Principal Bench, New Delhi of the
Central Admlnlstratlve Trlbunal on 3¢7.1989.

I
Pt o

(3) C.A. 753/80 — Shri B.S. Bhandar1 Vs. Wnion of India
. - decided by the Principal Bench, New Delhi of the
‘ ;r;;sg; Central Administrative Trlbunal cn 10.1.1990.

’

" Accozrding:to the: learned coqnsel for the appllcants, the cases
of the appllcants are cnall. fours w1th the afore01ted cases and
ALl @S, such they: arerentrtled tg the relwefs clalmed by them.

5.53”?3@IQ3; ,__ln the case; of B.V: Rangalah Vs: The Chalrnanp Central .
'dater Comm1551on and Another (supra), ‘the applicant, vhﬁle woTk-
1ng s aapervrsor in the CJC was deputed on forelgn service
w1th Water & Power: Development Consaltancy Service (Indla) Ltd.
(VAPOOD) “Ahile he was on .foreign service, some of his juniors
‘were promoted as A551stant Enginé€er on ad-hoc -basis in April \ }
1978 On. return to hls parent Department 1n 198l he wasii
prOmoted on temporary basrs as A551stant Englneer w.e. f. 26 6481
.and.was; regularlsed wrth effect from alil2, :1984," By the same
notrflcatlon, two cf hlS Junlors were also,. ;appointed on #egular
“basis ‘as A531stant Englneer. .The. learned Hon'ble Member:
{f~ (Jud1c1al) of ‘the! Hyderabad Bench’ of thls“Trlbunal, in hﬁs
Jadgement ‘in:the said: :case observed : "In- ar fidentical case vize
“0.A. No., lOl/l989 dated 11, lO l988 ;[have consrdered the very
o - .same questlon in. regard to the flxatlon of pay of a.senior who
pogen i had been cn - deputatlon ‘and held that the matter is. governed
by the pr1nc1pLe contalned in F. Rs under the "head MNext Below o
o Rule"' Uhder thls rule, 1t 1s prOV1ded that an offlcer out
'“}”3—5of hrs regular 11ne should not Suffer b -

: ot Y forfeltlng the
.0 1018t1n romotl k! '
' | sl ‘*i;g P v on ?hlch he WOUId °therWlSe have recelved

N7 .o
S0 ’
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7 VN ' N P .
d .' Ly . . . . = y



';fi"iiﬁfﬁjvl'l It 1s seen hat the appllcants in- all the cases

- with. the aovernment of Iraq’ in: August 1976 and’ came back . |

'yfh;§$regular promotlon 1n.December,.l984¢-~On-behalf of the

| '?7 on the ba51s of reCanendatlon; Of the D P C,xfollo'ed ad-hoc

_r*t‘

"lO.»,a,Hi. L1 tne case’ of Shri.: B.a.“Bhandarl Vs, Jnlon of
lndla (0. A 753/86), the aﬂyllcant Jas,appOLnted as SuperVLsor

© in the C.4.Co Lon: l7.4.35 ‘went on deputatlon on forelgn service ]

~1n-4ugust leBl.f On . Ll'9'l981'+he“na3fpromotedﬁon ad-hoc
~basis and- was-made regular with - effect from 31.12. l984. During
the periocd of his: deputatlon abroad - two. ‘Supervisors junior to
hlm,vere-promotedvon-ao—hoc*basrs-rneAprll 1978, The Judgenent
_in the case of Shri B. Vi hangalah (supra) wa's' followed in this
.case, also and.. the,respanoents were dlrected to srep up the
pay- of the.- applica nt to that.drtawn: by s Junlor retrospectlvely

~with effect from ll 9 l981 frhevdate when ‘he Nas promoted on
ad-hoc basrs vlth all consequentlalrbeneflts of arrears and

' salary etc. The auestlon of. llmltatlon was raised in that -

.. case also, “and’’ lt mas ccntendeo/by the responoents that the.

| cause of actrun arc;e 1n aeptenber, l98l when the applicant

s was - grven promotlon on an ad-hoc b851s and that he did not

challenge the order durlng the perlod from September 1981 till

- ~appligant, - itewasicontended“that“in view of the Finance

Mlnlstry S, adv1ce COnVeyed through GiC* L.D.: “dated 12. 5.1982,

SRR T

' there W3S NO_SCOpPE for maklng any further representatlon and

the real cause of actrun arose only Nhen regular promctions

promotlons ﬂlthout any perlod of bréak.’ Regular promotlon
mide With effect from 31.12.1984° was’_"natlfled in the GiC
Notlflcatlon dated l5 l 1985 and the-agplrcant«lost no tlne

on;: recelptuof‘the rmgugned order and Submltted<as many as’ four

;-:av

representatlons dur-ng Pebruary to December, l985. He, therefore,

- \:m. "‘;i" H 1_; s

before me. were employees of the Central dater Commr;sron and

had gone on deputatlon / forelgn serv1ce 1n publlc lntereat.




m )

gl tlog The Cha1rman, Central uater Conmrssron & Another

"411-; a
_after his berng 1nftrmed in 1985 that he 1s not .
l: entltled to the beneflts of flxatlon ¢f pay on
ld'par with squ B.K. neddy on the ground that the
»5F1nance,ﬂ1nlstry has not agreed 'to extend the

.. benefits-of "next below rule™; he has filed the
m“'ert Petltlon. Hence, there is.no delay or
Tu{'laches cn the part of the appllcant in the

Ee 1nstant case,w -

»filed a: S L. P 1n the” Supreme Court agalnst the above judge-

: ment and- the S.L Py “was dlsmlssed vidé order dated 17.3.89,
The learned counsel for the appllcants produced a copy \f the -
»order: by whlch the pcy of Shri B.V.. Rangalah has already been
reflxed¢m1the ba51s of the abcve Judgement on l9 5.1989 glVlng

* ther benefit: retroSpectIvely, 1 e., w1th effect from 25.5.1981,

1M;L¢9; kﬁj Ih ‘the: case- of+Shri V. ViGi Rao Vs. . Unlon of India

(O Ag l09o/88), Hon'ble Shri- B.C. ‘Mathur’, Vlce Chairman,

.al lowed - the: appllcatlonbano d].recte'1 that the - pay of the

Ha;appllcant ‘be: stepped up to that drawn by hlS Junlor retrospectlve

v ilye “from:5. 2,81 wuth all*ccnseqqentlal beneflts of arrears and

salary etc.u The Judgenent 1n the case of Shrl B.V. ‘Rangaiah

Vs dhlon of Indla uas relled upcn and was‘followed in bhlS )

case.- It was also observed that the appllcant was 6n
daputatlon and sance-the pronotlonsof hlS Junlors were o

long term ‘basisy 1t woqld -be’ denlal of natural JuStlce if he

!:ﬁmjls ‘not: alloved the pay drawn by hlS Junlors especrally when

he WIS not glven any- optlon to revert to hls cadre anen hlS;
Junlors ‘were - promoted on an ad-hoc chls to the next grade.
In thls ccase. alsoy- the appllcant was appornted as Supervrsor
on 343, 1965/ groteeded on deputatlon to M/s._NAPCOa (Indra)
Ltd.;»New Belhl,,from 13 3 1978 The appllcant s Junlors
were promoted on anvad=hoc: basls bt the appllcant was dot
rnformed of the promctlon order.' On 301n1ng back on 5 2 I981
the applrcant was?ggomoted but he was promoted on lO 8 1981

on»an ad-hoﬂ basls add the regular pIuchron order was 1ssued 3

’2 on 26 12 1983. The questlon of llmltatlon is not dlscussed e

i } )
i T s,

Tin- thls Judgement as 1t'was probably not ralsed

ey
- emg
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L Qentral,Pay;CQmmlssrqn.ﬁ The arrears of paysand allouances'

-l4-

grade, the pay of the senior cf ficial may.bé cunSidered o ’&}.-

fcr sterylng up- to the: level of the pay dramn by the Junlor

cff1c1al retrOSpectrvely under F.R. 27, Whlch amcunts to a

'“hk; v1rtual connltment on. the part of the Government, the

appllcant's cases' were not- taken up suo-moto by the respondents

after thelr ad—hoc promotlons along with their juniors were

h regularlsed some years back._ ~Iny equlty, the respondents are
‘hqlestopped from taklno a different; view at thlS stage. Further,

J}D apy,gase,_the,respongepis should: have alilowed the due clsims

and'more sé,"Whéh:ihe'srawf;;gggpyhthemmwaeudismissed by the

Hon'ble bupreme Coure. oprpasl no

R

| ;3{?_hwn As stated in para 11 above, the:judgement of the

Trlbunal 1n the.. case of shrl B,V._uangalah (supra) and the

'2 dlsmlssal of the. aLP flled by “the respondents by the bupreme

Court amounts to declaratlon of law on the sgbject at issue

) }n!$h?§§1§991%9?F19ﬁ§m'ééQ'V%eWiQfﬁthisi the-dpplicants
, 1:$ﬂacgdiredgajfresh;qause-foaction¢as:theYewere~also similarly‘
j?fsigdated (d@cés;dn dfﬂaipiyisidanenchnof.the Central
A‘;;:édntnrstratrveQIr;bdh%ltéPriﬂ¢iP§l,aench;quWiDelhi, delivered-
.{'qnx%jﬁrlgrge9?in O-A:LNos,~lo4é/88,;178/37;;x82/88; 439/87,

1854/87, 721/82 end 1550/87).. . The*judgement in Shri B.V.
Rangalah S case was dellvered on 27, lO 1288 rand the SLP was
dlsmlssednon l7 3o 89. Ihecappllcantsrtnrthese:31x cases have
flled thelr,appllcatlons soon thereafter. fIn$View of theSe
facts and 01rcumstances, the contentlon ofithe respondents

that these applrcatlons are barred by‘llmltatlon, cannot be
14. t;ﬂ - In. VleN of the above d;scussaon, the~respondents

are dlrected to reflx the pay:of: each of. the appl1cants[w1th

{

effect from +the date(s) of: thelr ad=hoe: promeiﬂon to thg next

I
blgher grade at: the samenlevel at which- thelr*lmmedlate
Junlors were draw1ng on that date(s) 1n~that grade, and_also'
grant ccnsequentlal monetary benefnmseancludlhg reflxatlon of

pay 1n the new scales sanctloned ins pursvance Of ‘the Fourth
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Promotlons cf thelr Junlors Nere made, though lnltldlly L

_Y?\ . - on ad=hoc b351s, durlng the nerrod the appllcants were on

ey RS avid nd he ke LLL

deputatron or cn forelgn servrce.4 They dere not given the

VOO PR B

optlon to avarl of the promotlon by revertlng ‘back or to

forego thelr prcmrtlon.. I respectfully agree wrth the ratio

e Lasd

‘‘‘‘‘ of the Judgenent 1n thc case of ahrl B V. Rangalah (supra)

| 'Wthh was also fclloued in the other two cases drscussed

_,j,;«_”_” ';'-':i“"' >

above. The aLP flled by the respcnﬂents 'in that case was also
dismissed and thus 1t amounts to declaratlon of law on the

~subjecte
ssubject.)

o

,f:rz:,nms The SJQleme Court has observed Lhat wnen a \\
c1tlzen aggrleved by the actlon of the qovernment depgrtqent

has aporoached Lhe Court and ObtulOEd a declaratlon of law

2
kg

in his favour, others, ln like c1rcunstances, should be able
te rely on thersense‘of ‘responsibility of the Department |
_concerned-andbto expect that they wrll be'given the benefit‘

of this declgration without the need to take their grievances
to the Court (Amrlt Lal Berry Vss - Collector of-Central Excise
and Others, l975 (1) aLR (:C) 153) In A. K. Khanna & Tthers
Vs. Union. o‘ India and Others (ATR 1988 (2) CAT 518), this

Trlbunal has observed that not extendlng 51m11ar beneflt to

' ment suo moto w1thout dr1v1ng them to seek redress 1n a Court

“is. made regular v1thout an

persons: 31mllarly 51tuated weuld amount 1tself to & dlStrlmlﬁa-
tion v1olat1ve of Artvcles 14 and 16 - of the Constltutlon. It |

was held in Thakar Das Sapra Vs. Lt. Governor (1987 (3) ATC 849)
that Justlce, falrness and equlty cemand that when the

prlnc1ple de01ded in. one case has bchme flnal and blndlng

-on. the responoents, 51m11ar beneflt should be extended to

l

persons belonglng to the ‘same category and who are srmllarly_

' placed Slmllarly 1n Dharam Pal & Others Vs. ‘Union- of #ndla

(1988 (6) ATC 396), thls Trlbunal observed, that the cases of -

employees 51mllarly srtuated should be examlned by the Govern-‘

of law. It is, therefcre,'unfortunate that in sp1te of the
Mlnlstry of Flnance adV1ce contalned in CNC I.D dated 12. 5 82

to the effect that after the promotlon of the Junlor UfflClal

15 .mace | y.break in the service'in the highert

i
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B .:,._thereon on. thc abo've’bas 15 shél?{ be allov&éa'"t\:o the applxcants
-;WIthm._..three m°“£h;f~1“0ﬁm the (déute .ofPI;eeelp.t 6f a copy of this
% . .order, by the. responaénts, , co coF o
e “ e 5:.;-15._\;_: Tﬁé abpllc;tlonslare aligl\;wea m-.» t;rms bf the above
s Tno dlreCtlons-,‘ Partles to bearl t‘hgelrlo.vn cbstgjf ;

( 5 ‘-"*JJA]]\I)(\‘\H?'
MEMBER(A)




