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'1:4 1986 Tthép applicant jﬁf_p shown at serial number '8
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Ramakrishnan who was at

'seriwl No'7;* By'a subsequent notiflcation of the Govern-

‘ment of Indla No SN6/87 ”dated 16 2 1988 the applicant
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ofp;Collector ”of';Customs and Central Exclse,x SAG Level ’
Is s 12.1 | :JThéée promotlons‘ _ |
e ot o-3505, 315, eves 1
A ..-;ftoz the pay scale of Rs 2500-125/2 2700 SAG O@Level I)
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ﬁA-Against the vacancies which arose in 1984

| 1. M - P. Kanshik S J-Collector of Customs,
T Vil ho B TS S SOt e £ T fBangalore' b

wo b 2qxau4ScKw,Qﬁ&rﬂ»i ?’fﬂzia*EYC°11°°t°r of Central
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B Against the Vaoancies which'arose in 1985

oTE g K.-Kohliu”'i f -'osn CEGAT New Delhi

S L )
2. K. S Venkataramani s Member (Tech)
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‘ The appllcant | Shrl.waByn.

an, available vacancy whlch ATOSe; in. 1984: wh11e
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vacancyﬁyof 1984

\superseded Shri S; respondent No.3

arrayed as

SAG ;ezell

&L?Y?%gqlﬁ"{ |

KaushikréiSn;pnomoted

Shri'S.K. Dhar,'who was at serial ‘No: I 1n the SAG ‘Level .
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9.12. 1986 vide 'joi ing‘
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FEEI!‘?' A _ Collectors_ as - on 1 4 1986 s Accordingly,v there is no_ﬁ

! - , question of reviewing his seniority was no question oi"
| reviewing his seniority, first because he was promoted
M.e.f;, . 8,12, 1986, secondly because the vacancy against
which ‘he =is promoted relates to the year 1984 and thirdly

because heywas‘allowed to take over as Collector SAG Level

: S R R Ty paey
ot v By.waytoftrelief +he applicant has prayed that the
- seniority assigned vide seniority list of 1.10. 1987 noti-
fied under 1letter dated 5.5.1988 (Annexure A) be quashed
J;,with ra:-further:-. direction ‘that” he.'should be assigned

seniority- _below Shri C. Doungal the last SAG. Level Iv

e Collector in the seniority list as on 1 4 1986 (Annexure’

i CAB) gy qu:S"g&=;-"‘ e *

In brief the applicant would 1ike that the notifi-
Zj* Qation dated;16*2,1988 should be upheld as legal and valid

.. Conyersely. sthe, senioriﬁy list ‘issiéd under letter dated

D0, 88\&slon 1.10. 1987, _r:estor‘ing'r inter-se—seniority in
b\dmim.ﬂ'ﬂr“ *\:\9 _ ‘ e e et .
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-%--r)aajéépiic&tlbn No. 278/89 Was :filed by Shri BK.

Aggarygl~-00llector of‘Customs Bnd Central Excise at the-
Jabalpun ';Benchq,of thé Tribunal under Section 19 of the

_:Administrative Tribunals Act 1985 and on transfer under

]

?:T{notification fof 16 2 1988 as according to him ‘with the :

‘m srger_of. SAG: Level T in SiG ‘Level ‘I.wle. 1. 1.1, 1986, | -
!

there,is.no question of promoting SAG Level II officers to

~ o ALy 'J .
T l

. ...BAG: Level .} He, therefore, prays that the notification

IV;wdatdec;G 2.1988 should be™ quashed and the respondents_

ERS .

s directed tozmake further appointmehts in accordance-with'

. va‘
' 4

“ - 'jr th,,.seniority list‘ of' 1 10 1987 The prayer fherein is

therefore, directly the opposite of that as in OA 1455/9°'r

¢ ‘J‘..

'_”the_pnders,of~the Hon ble Chairman has been f renumbered asi_h

OA-1407/80 The applicant herein s aggrieved by the-.”




5. The third application No. 647/89 was filed by Shri

Surjit Singh in the New Bombay Bench of the Tribunal under )

»t :
LT ENN ,

~.J(

Section 19 of the Administrative Tribunals Act 1986 and on

L
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transfer to the Principal Bench has been renumbered as -
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OA—1456/90. The case of the applicant herein is 1dentica1
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to the case in OA—l455/90 and the applicant has prayed that

SRR F B

“Hig" promotion which was given effect from 9. 12.1986 should

the year

v, ) "n \-.-' - ’\.'\ 'v
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be~ related back to the”date of occurence of the vacancy in

7 B

1985 He has further prayed that the seniorlty

1- L\ I ”

r\x:.,

i 11st issued under letter dated 5 5 1988 as of 1 10 1987

. o o Sazgen mad T1 T, s
should be st aside..iﬁwﬁﬁ SRR G SURAGR BRE S8 0
T T Cwgmae, mpd LDa vl muynilbaold -
AR - AR ”"Th last “"application under cons1deration‘ is
OA 153/89 flled by Shr1 S R ﬁaraygnagpatwth; Prlnclpal
. e . " mie ey oot
, Bench under Sectlon 19 of the Admlﬁlgfﬁatlvé}Télghhais Act,
1985. The facts 1n th1s case are similar to those\as in
" oAl 1407/ %iﬁ The appllcant here1n)seehs{;h:tinotlfication-
dated 16. 2 1988’ promoting Collectors; SAé Leyel‘If)to SAG
| Level’ wie.?! 9.12.1986 should be“set aside $;thja'further
- £ sPiaer e moen a0 gl eyodsnellah

d1rect10n that}appgintments be made in accordance with the

'- I D'\
JHORTes e -

sen1or1ty last: as of 1. 10 1987 1ssued under letter ‘dated.

5 5 1988
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g Br1efly, therefore, whlle the appllcants in OAs
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“No& 1455/90 “ind 1456/90 challenge the sen10r1ty list as of

‘17 10 1987
the* bas1s
"1 1;1986'
i6.5 1088

9.12.1086

valfd” the aplicants “in’ OAs Nos 1407/90 and 153/89 seek.:

,ﬂ,a

upholding

5 5 1988 as of 1 10 1987 consequent to the merger of SAG_1~'

. —-,~.~ s i3 e e FRrs) f‘

Level II with SAG Level I

. "v‘('\i—:ljihr:..
(1ssued under 1etter dated 5 5 1988) prepared on

o1 e

™ T sl owon
of merger of SAG Level II w1th SAG Level I We e f.

e . CondueT mgs zmeosodl

and pray for declarlng the notlflcatlon oflrf
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promotlng Level II Collectors to Level I w, e f'
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of the seniorlty 11st 1ssued under letter dated
+ e DA o ¥uel T

. eya \— ; S !1: fi'f_::’. TN

:yide notiflcatlon dated 16 2 1988 as legal andfé

;.

w.é. f 1 1 1986 and pray for,/fh

quashing the promotions made from Level 11T to Level I v1de :} |
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o J“°“f1°ati°n dated 1621988 SR,
: B T T I I L SO PR Ty Srp e o , _
| o ,é(a~;_ The,issue for adJudication which emerges from thev‘:
:facts of thehoase is whether the promotions made from SAG
ALevel II toTGAG Level I (pre-revised scales of pay) vide
i% :Anotification dated 16 2 1988 with effect from 9 12. 1986
L_'ji e. prior to_the issue of the Government resolution and
3ji‘notification‘datedfis 3 1987 implementing the recommend—
o ations of the"FourthKCentral Pay Commiss1on regarding the‘
.merg;r Hof JéAG Level Il ,in SAG Level I retrospectively
: . f w €. f b 1 1;1986 would nullify such promotions when SAG
T level IT ha& ceased to exist w.e.f. 1.1, 986.$‘ -
¥ ;.‘ 9. ; Rleadings 1n all the( cases are complete and the
o affegtedjpartlesthéve heen arrayed as respondents 1n .one or
li? the“other OA“before'us:h! e e e G 5.
: 10. The facts of the ,case .are not d1sputed by the
ﬁeg’;‘;:ﬁgm%~ fon fani adses nieier |
. respo dentsg i?; thelr' counter—aff1dav1t i They,~ however,
a3 TENeved b

submit;that promotion from SAG Level II to SAG Level I of

»wnt,s,tvrw his & x _
Collectors in the pre—rev1sed'sca1e was on the princ1p1e of

‘«w.‘x' A 2NEDTEOT YR Y T

o selection., R i T aa i | ‘
heseh usitel 1ol eroer GEEIL00LD Tooomw wmEl b imeoaed
The- SAG Level II and SAG Level I were merged and
Sl .:replaced by a single scale of pay of Rs 5900 200 6700 1n‘

pursuance of the recommendations of the Fourth Central Pay

sy
.N R e e

€y r'.-'.':‘

are now directly made from among the Deputy Collector of

FE { ’-r..:,‘~ ; '_,‘. -
Customs and Central Exc1se 1n the Junlor Administrative -
:"*7";«‘,»"‘ S

Grade (pre-rev1sed 1500 2000) equivalent 'h) Rs 3700 5000;

Af

.

W, e.f. 1 1 1986.[

In may, 1985 a. Proposal was . sent by the?n

A
: B

SUohe

R ;;; Collector“SAG level 1 (Rs 2500-2750,pre-reV1sed) aga;nstﬁ-;ifg
o vacancies which arose in 1984 and 1985; They further;:ubmit,“fh R

‘”'that as per theiinstructions of the D P.\& T the select”“yfﬁifﬂj
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ngist should be drawn up calender yearwise depending upon.,S
the number of vacancies arising in eachi;yean. The. DPC met -
e on-6i8e1986wand recommended a pmnel of-xwo;officers for'
R promotion as’ Collector level Iﬂagainst two:.vacancies which
; u:"arosea%fn ﬁ1984¢;and 10 ;¢ officers for: promotion -against
A‘«%evacancies;Whicmdaroseiin 1985LwThemrecpmmendationSwof the
DPC%werefconsideredwandfapprovedlbyatheacompetent?authority
~o+dn. ;respecty of ; the -promotion . of T qfficerS*‘(out of 12
- officers jrenommemdeiﬁabmxu.h DP€) mito 2 SAG. - Level ,I
.prospectively w.e.f. 9.12.1986. - In the case of remaining
fiveﬂ~off1cers, the competent-- authority‘fasked .for1 some
mnaddltlonalminiormationa sByo:this:-timei:thel recommendations
gAY X 3 @héquurthaQentraizanﬁCommEssiQm regarding .the merger
e gochollectorstSA@ Levelall?andiﬁﬁﬁyleweiuﬂ wgeofualni.1986 Y
chad beenLnotimiedyvidewﬁoyernmentmof:Jndiarresplu&ation and
on o donotification: dated -:13.34:198%: v :8¥ncel the s ofIicers» were .
su nrecommended: ibfy : the i DPCi-for o pr;omo:ttionzaagamsit ya;c;anci es
w relatingito_d98ﬂeahd@i985;ithe Questionqﬁf:makimgbpmomotion

somporetrogctive from 19845119857 respectively was .examined in

sa‘.nconsulmatron withytheﬁnepartmentaofdPénsoﬁneliandmiraining
fvcr*and Ministry.of Law. After detailed wexamninationsthe=Govern-

sment: took: 'the ~wiew -thalt: 1t3§&as rnots possibleq:to: give

Ny o
TR
i

tetnospectiyefa@ffeétﬁ%td“*the:wpromOtionQ' ofi ivofficers
srecommended by the gﬁC Nevertheless, ‘itowamtconsidered 5'

mhecesswryetoﬁpromotekoﬁﬁneersﬁfreCOmmendedﬁbyaaheeBPC,las

*mﬁotherwdsenthis anlduafﬁedtatherrqsenio@ity'dm}&heigrade of
mit e iCoLlactorsf;Accordingly;ntheinotificationrda¢e6;46f2‘1988 i :
f;vvaromotlng s Colleotor - SAG - Level II too CollectorQSAG) evel I
~aga1nst‘ vacancies of 984 and :1985. w.ewf.n 9*&2 1986 wasf

: »1ssued. After the 1ssue of.thexnotificatlon dateds 16 ? 19883

czipniseveral:’ representatronS‘ werez received by thex rGovernment:

rafromy those:who were supersededtim +the matter of;promot1on‘
-fnbm  SAGY LeveL'II -t0 .. SAG Level I,andxalso from: - isome of
. those 'who were promoted the said .nbtiflcatlon., The'

latter pr1mar11y sought to relate ‘back théir promotlons to




£ 10845 1985, Ja® thecase’ maY belr

“the "ﬁ’pp'l"i’é’&n‘t’& - Imvthes rﬁ'ealﬁzti-me‘,:.‘_'-"-“’"ifive’ sappIicétions were

¢ filed:before’ the warious Bénches: of: ithe: Tribunal:after the' |

2 issuer@f ithe notification ;datéd "_16..2.535988. “The vHyderabad
v “and ‘="Jé-ba‘lpus:*-’*:fB‘eﬁches".'o_f:';-ft:h’e Tribunal: passed interim:orders
:tﬁen:;7:4a1989u:andé"12;52I989}sréspehtivély;-”directihé the
K1 %-reSpondenrsxn6t~t6 disturbrtheusenibrity~offtheccollectors

v’-?pll?r‘fsua"fl»'tfﬁtOr:?the' notification dated 1642.1988. ~ runiitl

B S S A T YT et e ey a " RIS LR I 4 i _- . - -, PR N A I
SRS SRS A L Lo A A D B D T NV TR At [T R PR 5 SR S

'1“.111"': "‘-\“"WIrilé*‘"'?the proceedlngs: init the uvarious> OAs at
i different: Benches: “Were ‘going on;: fhe"e-r'e-sponde.n-iﬁs"..sfifled an

1273 MPENé . 26090 4in OA<I485/90' (691/89Bangalorey under Section

Y RETONE Y4 ‘of-.the ’Adﬁ-‘i*nsié_t&-&itiiré.# Tribunalsg Kct, 119855+ praying for

bog é.-zfor.dei‘zsicazﬁt-":thé.fz,éﬁ'ai-rma’desb:f‘fEi-i'bwrxial. to ‘the 'effect that all
aves sgimilafidcases besrtransferred .t to s the: Principal Bénch so
)» solovthat thelspos @i.wmrws;of seonflieting . judgements:icould be

z-"{::j‘::r-:';ca*vo:id@dj‘; ims Tthewissues cj:ﬁ'jlaﬁo"iind?::':facft_i%‘-‘iﬁ all:theén0As were

“=-’-~cesmmem and ldentlcal. 3 THéyg further isubmitted :that=¢ommon
: Tsposaliaoﬁwal-l the OAs woulct be:7in -the :dinterest of
/ ‘-'\v"ti'bel;:”aSH(I‘b- would: also ccut. out:i delay.=in !the:: :final
i spesa]:°ef VaTJIOIIS' OAs,.-T‘. A:Eter considering:ithe matter/and
/ hearlﬁ‘g» t—he partlee, Hon'ble-iz‘?;;‘.(}hairma;d.: ~ordered " the

W’ ‘F:-':.:";'e.r?*transfer~of alls the ,pendlng -OAs to: the Panelpal Bench

3w ,i.fTheeBfrespondent:s:uwat:ftth: stdge - filed::another ‘MP-356/91 in
i ‘passed@= by the! Hyderabad Beénch:and.: Jabalpur Benches of the

wiw  the ?gra;de of f“;Pr'i_-»ﬁéipa‘lis-z Co"-IZ-I:e*cl‘tOr ?(rR‘s.“-'?B’O'O‘—76OQf)’ i ;ch the

s\ubgect te the flnal decisuan. After hearrng ‘the’ reSpectlve

o FE opera;tive part of whach is reproduced below iy

L""altiOn_s We!’-e‘f:u.n.der yqons,i:der&.tion:,; no f:zzepl'y:- could: be sént to -

:,*‘zl\i"ibifafﬁa"lf::?;ft:cr» ienable ’iifth'e‘ éres;‘idn;den-t's zto: "make:fpr'dm‘dtiion to |

D #h AR 1455 [90"fpra,yi.hgef-xrfoiz “the "stay tof  the operation .of orders

rEE . basist ofthe: rexisting ~seniority:.listsor ‘on'any.other basis!

consudered appropria:te byv the Trl‘bunal on .provisional® bas1s"'

oo partres a.n interlm \orde&' was passed ron-. 28 2, 1991‘ The -
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"We therefore order that pending final decision 1q\v
the matter, the appointments to fill up the posts
of Principal Collector may be made from the list of
~Collectors approved_fp:,promotion,to Level I vide

Notification dated 16.2.1988. The promotions shall,

_however, be‘subject tqathe final result of the OAs
_ pend;pg be;ore;the Tripungl, We further direct that
the above . conditionality for the, promotion so
~ordered shall hev‘mgde,,mgnifest‘ in the order of
promotion to be issueq."

19, This provoked the effected parties to file SLPs
(Civil) No.5897-99 of 1991 under Article 136 (1) of the
Constitution of India ggaipe; the interim . order  dated
28.2.1991 as above in the Hon'ble Supreme Court of India. J
These SLPs, however, yererwdismisseq as withdrawn on
16.4.1991. On 18.4.91 our qttentionhwas“alsp_dreyn,to the f
4P-984/91 in OA-1456/90 and WP-1606/91 in O04-1407/90 for
impleadment of certain officers as respondents, . As these
officers were found to be arrayed as party in _one case or
another listed befo;e_us{‘the§e7MP§;wete treated as allowed
in agreement with‘theq}eg;neq;ooquel,pi.va;ipus parties.
13. We have hear,d“. Shri Goip'.afll Subramanyam,. . Shri Aman
Vacher, Shri P.P. Khurana, Shri K.N,_ Bhatt, Shri R.P.
Wadhwani Shri S.K. Mehta, learned pounsel.iprxthevparties
at some length.yus. Sunita Rao, proxy counsel for Shri V.

Jogayya Sarma, counsel for respondent No.9 however stated

that Shri Sarma was not available and. another date may be
fixed for hearing Shri Sermag ~While .we did not accede to
the prayer for adjournment, Spri Sarma was allowed to file
written argument by 23.4.91 and the orders were reserved.
We have alsoxgone,througp“the;reco;d of the case
very carefully, as also the written arguments submitted by
Shri V. Jogayya}Sa:ma, the,lea:ned counsel for respondent

No.9 in O0A-1455/90. We '‘note with dismay.  that some of -/

documents attached to the written arguments are completely J

ok
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A ' -lle
illegible.

There is no dispute about the facts of the case.
Promotion from SAG Level II to SAG Level I was by an act of

positive selection. ' The SAG Level II was merged with SAG

Level I vide resolution and notification of the Govt. of
India ‘of the same Hate viz. 13.3.1987 retrospectively
w.e.f. 1.1.1986. In the meantime, the respondents convened
a DPC on 6.8.1986 fof'conéi&efing:the'éligible Collectors
SAG Level II for promotion to SAG Level I to fill.up two
vacancies which arose in 1984 and 10 vacancies relating to
year 1985. Based 'oh the' récomméndati6ns of the DPC the
compefeht aﬁfﬁority ﬁppfovéd the names of the seven
officers out of 12 recommended by the DPC to the grade of
Colleﬁtof'SAé*ieQélli{”ﬁ.éff.:9;12.86‘proépedfive1y vide
notiflcation dated 16.2.1988. In the case of réﬁiining 5
oTTiceférfﬁéa%%ﬁﬁefénf?iﬁffaiit§ i§iéd for some additional
information. i e e L e
'“Thé significant points to be noted are:

4 8 77 “U4hat the vacancies 'filled vide notification dated
16.2.1988 relate to years 1984 and 1985, and yet the date
of’éifé&f of the ordérs promoting officers from SAG Level
IT %o S$AG Levél I is from 9.12.1986 prospectively. The
daté ©.12.1986 has no nexus with the date on which the
vacancies arose in 1984/1985:

b) The notification ~dated ~16.2.1988 promoting
Colléctors SAG Level II to Collector SAG Level I was issued
when SAG Level IT 'had already beéh‘merged with SAG Level I
v.e.t I.1.1986_@ﬁd'replaced;bfrﬁ single scale of pay of
Rs.5900-6700. R sk

c) The ‘panel drawn up by the DPC is normally valid for
one year and if extended ceases to be in force on expiry of
a period of one year and six months or when a fresh panel

is prepared whichever is earlier. ’ égE




=AY iy iaggﬁfaﬁﬁdthe impact of the retrospectivity on the

.L.'..-.'- wfd

~merger:; of SAG Level II with SAG Level I w. ef 1 1 1986 vide

R aN/on
¢ R \’

iﬂnotification dated:13 3 1987 on the promotions made w e f

by ':" } LTy

,9 12 1986 but not from 16 2 1988.

a;,gr lt is not in dispute that the panel was drawn up by
the DPC in its meeting held on 6 8 1986.to fIll up two
;~vacancles relating o IQS? and 10 vacancies realting to

: i mgdesgubséquéntly 5
i h1985 and thatwthe promotions[are not related back to the

%

' ‘ ] . nor ihas 1an§‘ flnan01a1
beneflts been aIlowed to theu9fflc??§w9;9é9t?d hplthe“sald
ia.-:_iordex:a,\from,,those dates'_Ehelestabi}shedﬁpés }Q'ﬁ'is that
cie ffunct;onally th”,stts %n t?gyIeyﬁ}iﬁan%ﬁ;gtefchan%eable‘

and responsibilities" (Para 8.65

r

-and, 1nvolve 81m;1an dut1es

w BoBATAR colteniviton ehiv whao
o oi the Report of the Fourth Central Pay Comm1s31on)
. B LUy Begd SEDE S 2ebogeasy ad -
St d tm;ﬁw of the above, ‘it 'was perhaps not felt
) - "f‘,"' ! - '.,a . ‘f. .J m”"‘i‘"i D s ;...i:’ ',5;11:,.5._;'_“;“",. P
--necessary to convene the DP? when it ought to have been nor
S ’“\r i Tioma iy 2EET - B N
St
o were ;he4 nomot ons .made elated to 1984 and 1985 In the
aig. _ I I R % ERY 5] ?,_gygﬁ ESEB P AT RS DI 597G

.63 meant&ﬂe v1de notlf;catron dated 13.83.1987 the posts in

SD8 ; A”}Xf"’ } Q,}?‘e.» ¥ maahg ]
“

Level II ceased to ex1st n of. 1_1 1?86 The fact that the
LI HIR osfl smavicentd
1985 were filled
futexsn &

I: dlvested them of the1r

'.«?-L‘;:-: }:(." SOOER Eneg

RS .’,‘,..-L -

3113 Vay ﬂnci Sre ela$eﬁ

-t wd L TE

é: dP ospectlvelyﬁdw e, f,

;’i&%3 andw,conco mit: nt _attrib tes viz. they lost the

BOEBRusl edy daft | astaatfag
character of retros ct1v1t also the f1nanc1a1 beneflt
f AT S tof
L :.‘ '.....;:;_ i 1}.1. o “ DA

ﬁgs i manent in, promot10n.> Lastly the promotlons were

- BB EA
: =¥

i
red.from, §§GﬂLeve1&II to‘SAG Level I on 16 2. 1988 when

Ta ThETan EREE D I
T ~SAG Levelr_II 1tse1f was ‘non—ex1stent The promotions
) Af TR N R PR N W
ﬁs;ﬂordered v1de notlflcat%on _gated 16 2 1988 therefore are
- R . mx.:- - R "} LR _-;' *“.S i 7 ]e ¥

i only a myth<and varlly not, a. fact.

A ,‘,f Lhr ,_

2 H sl ;;/r‘-; i .;? 4 .T-’{ 7
anm36.8 19&6 whlle awgcgrders of promotlon were not1f1ed only;

T AT e N P

3 O EG R ) ,’( e

ake, effect from 9.12. 1986. In accordance
o =T r'Auf"):' :';’« ’J Sﬁ,,v . ‘2\
s w:th the Deptta,oﬁ Personnel 1nstruct10ns as contalned in

O
EFSh g0 Jpv by {--)

. _paragraph (XII.-(Z)a appearlng in Chapter 44 of Swamy S

"'EI‘

ST -.,J e

vur«-cemplete Manual. .on Establlshment and Admlnlstratlon

Ya g A ey

1

J




GF mamnr

o i ex
)

) (October 1988 Edition) the date of commencement of the

validity of the panel is the date on whidh ‘the ' DPE™ meets.
Only cases where the panel requires partially or’ whoily the

‘approval of the Commission the date of - alidity opranel

s o~ r o
Ie ( ,(l
in

. s
wmﬂdhethe date of Commission 8" 1etter communicating their

‘\

- H i " s o i a2 f Grninvey BT DL ey .
approval to the panel. SELI@ I SoLhe ol A

,},..__‘ N A ANy ey o ew v

No mamerial hasmbeen produced before as “to- indicate

that'the panel was valid;on 16 '9.1988 % when HY wasgs actually
s asdl pon Tougas weld :

, operated. Any order issued aftxﬂv thei expity ~6f“the

)

A

va11d1ty of the panel is ab initio,'illegal and voidiioo

w i U I BV T TR S shyy

It was argued on
;;.:_.r__._._‘., ,,,A? v

Nos.'1455/90 & 1456/90 that the validity of*the" promotlons

3 1O
*&»

m.«"

behalf of the” applicants A OA

- Bele [ R
y k- ~e
4 U0

made v1de notificatioh dated 16 2 1988 cannot be assailed

{ v '.71';' 5 -.7' . Y * v i .
S P FIRIC S O ?‘ . \f"i l; ) ,‘o,_- by ,,5 _-».,\

as the vacancies that had arisen 1n 1984 and”1985 "have to

,,_-‘.; '4 ANt

- '\.,' b

be f111ed

s e e
24dw T avelg

in accordance w1th th statutOry rules then

et v

1o omad SYAG oF g

BN R B A R OR S R »"" Eoarndt T TS el AL Ny e
existence. This line of argument is' based’ ‘on “the” Judifcial
Gt 21 LRESED axs AARI ot hada .
2 ok Al u' o J ¥ u‘,,um, ?I") % e l{ .
pronouncements in P. Gane v °78taté Tof ® Kiidhra
EANS a;J»_Jﬁ;‘l ’\H"‘“_ T‘-*b. _’Srgi 573‘}'":&54' 1,0 {f‘i'-r-“\ :;{ sl - N s )
' Pradesh 1988 (supp) 740°°¢ Y. V. “'Rangaish “VE J.
n¥b orngT topteossT Anor 7 o
IO A IR o < VL& ) = L3 Fatxm o~ fewson 1T Tavald
Sreenlvasa Raoc AIR 1983 SC 8§52, - IR
Hri = Rt :@.“ f" r--r” Y‘);
A careful ' and ndepth Soheitératidht i ofsv the
msdd bedzsvih o BRAT,

ions of the Hon'blé Suprémé’“@ourt*’%ﬁte&"“above

o :ndwcatesjth;tvth%iiactsnand c1rcumstances of* Bo'th téases
%‘ xE;; distin;uis;able”fro;’théém tters before s TR D
i‘iﬁ ﬂi%H“wQJA£é aisownotigersugded to ‘accep t-fﬁe“aréﬁment
*aﬁathat;in‘case the notification dated 16 2 11988°is"set dside
| thevconcerned oiiicers w111 be adverSely affected—by way of
- losi;;wthevhenefit of added seniority. TEEE we11 settled
mthat if the meaning ofhwthe words used“"indicates an
o Jintentionqthat the'Act 1s to Have fetrospective operation:'

=y

S .‘,_r e 8 e Y .~\ L -
SIDARE S AR L Bl -t Eaai ;

be given to the prov1sions. 1% e

PR IR ""“.’ ""I‘ 'ﬁ_"

ren :— ‘5 ;! N. ‘1- ) G Ty o & w R
retrospective, it must be §o0 " inte fhreted. %* T there are
wl Rt Ry g Pl A 7

words in the enactmenthIWhich * either ?expfééshff

- i)
e L“';

'necessary intendment imply that the statute is to bé'g iven

then, no matter,’what the-consequences this opérabion'mustf

1anguage”1srp1a1n1y-

or byf




4‘-;'..:"‘-1.-14_,-.'_,-". R

-_retrospective operation' even in respect of subetantingv‘ v

rights or’ pending actlons, ‘thew courts have no 6ther’

IR

.even though the consequences may appear "to be unJust or

hard *Rk The notification issued by the Govt. of India

dated 13 3. 1987 is in exercise of the powers conferred bypﬂ

the proviso to Article 309 and Clause v of Article 148 of

the Const1tut10n of India. Therules were promulgated as if

they had been framed and approved by the Legislature, -
In the facts and c1rcumstances of the case, as

discussed above, We are of the view that the notiflcation

-

Toe v

dated 16.2. 1988 promoting 7 officers out of 12 recommended_

by the DPC held on 6 8‘1988 is 1nva11d and therefore

111ega1 for the reasons g1ven above. Accordingly the same -

is set as1de and quashed. We further ' direct that the
respondents shall order promotlon 1n accordance w1th the
senlorlty llst 1ssued by them under thelr letter dated
5.5.1988 as 6% 1.10. 1987. | o |

In the c1rcumstances of the case ' OAs No 1455/90

1407/90, 1456/90 and 153/89 are disposed of, as above with

‘n6 order as to costs. The 1nter1m order passed on

28.2.1991 shall also cease;to be operative4w1th 1mmedaate

eapaiatata

i W

I D — PR AN
(1-%. RASGOTRA) _Lgtzrld)TRUE(’ §MITAV BANERJI)

Ja[Edudu geadosd

,.utao-‘.}a

AIRMAN

Nz

MEMBER(A)/7 1

h”* Rashld B1b1 v Tufail Muhammad AIR 1941 LAH 291 292..

. — T Banwiri Gope v. Emperor ‘AIR 1943 "PAT 18: 20,
*%  Maxwell's Interpretation of- Statutes 1ith Editlon
page 205..

***MM L Bagga v.,C. Murher Rao AIR 1956 Hyd 35




