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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH: NEW DELHI

1. OA NO. 1455/90 V^^:; v^ |
•SHRI J.P. KAUSHIK : I

, UNION OF INDIA & OTHERS

2. OA NO.1407/90 ; ^
SHRI B.K. AGGARWAL .

UNION OF INDIA & OTHERS

3. OA NO.1456/90 \ ;
SHRI SURJIT SINGH:' V ^;

UNION OF INDIA & OTHERS

4i OA NO.153/89

SHRI S.R. NARAYANAN;

UNION OF INDIA & OTHERS

CORAM: 'i V' " . • •

VERSUS

VERSUS

VERSUS

VERSUS

DATE OF DECISION: 1,7.1991

i APPLICANT

.RESPONDENTS " : ^

...APPLICANT

...RESPONDENTS .

...APPLICANT

...RESPONDENTS

...APPLICANT

..RESPONDENTS

THE HOTVBLE .JUSTICE MR. AMITAV

THE •HON^^E;MR. I.k:. :RASGOTRAVvMEM ;

s • the applicants ' 'S/Siiri ;Ravi .:Wadhwani , Araan: Vaccher,

E ilESpONDENTS : ^Si/,Shiriv^ :. ;
Aman Vaccher,, V.Jogayya Sarma/^ C

(JUDGEMENT -6f THE BENCH DELIVERED BY BON'BLE
• RASGOTRA, MEMBER-iA)):

. / •

OAs No.1455/90, 1407/90, 1456/90 -and 153/89 raise 7

common issues of law and ,fact. We, therefore, propose

to deal with-them through this.common judgement. ,

Application No.691/89 was filed by Shri J.P. 1

, Kaushik, Collector of Custpms, Bangalore in the Bangalore

Bench^ io the^ Tribunal' under.. Section 19 of the Administra-

~tiye ;T .Act,' '1985' and after transfer under the /

i - -

{

•

/



orders of th^ Hon^ble Chairman to the Principal Bench,

New Delhi has been renumbered as 0^-1455/90.

The applicant^^-^^h^^ is . workin^^^/^ a

of ^Customs and Central ^Excise in the pay^:; s^

Rs;;5^0-67t)6^.«^ seniority list; ^ CbMectorsy^Senior

/Administrative Grade (SAG • for short) Level IT Vas on

1.4.1986 the applicant was shown at serial number 8

immediately below one Shri J. Ramakriehnan who was at

serial-Kb.7. >/ By ¥'subsequent notification of the Govern

ment pf India- No.SN6/87 dated i6.2irl9'88 ' the applicant

alongwith 6 others was promoted fr^^bltf^^ ^ra'de of'Collector

o% Customs and f Cfefatral Excise, SAGi grade

of Collector of Customs and Central Excise, SAG Level

rO}!;;:wye. fi,K9.il2.1986 (A A-6). These promotions

are from the pay scale of Rs, 2250-2500 SAG (Level II)
• •• •'y-\•

to ; the pay scale of Rs.2500-^125/2-2700 SAG ^Level I)

(pre-revised) w.e.f. 9.12.1986. As the entire issue

revolves around the / notification dated^^-'t'&V2li988 the

, same.is reprodaced-below:- <'• * sdT .S

"To be pxiblishfed in piEirt—I' Sectibh^ ^' of^ t6e^'Gazette
of India. /••••-•.•" •

' y/y}' .y'/j:-rri' j^:-ycy/;'i^yj;e;s^:yy/}! '
Government of India

'"Ministry of-Finance ' -.oir r
• Apartment of Revenue

•S, oM " i, •:,

New Delhi, the JL6th February, 1988.

NOTIFICATION , ^

Customs'& Central Excise Establishment- '

~SN.=6/87. It Is her^eby notified that the'"'Api>'ointment

Committee of the Cabinet has approved the appointment |
-A;-,' - ' •• ' '• •' I

of following officers in the grade of Collectors .
•' '•/.•- 'v.-; ^ ^ !'•

of Customs & Central Excise Lev^l II of the Indian!

Customs & Central Excise Service' Group 'A' to bffi-

elate in the grade .of Collector- ot Customs and

Central Excise Level-P In the pay scale of Rs.2500-/
125/2-2750 (pre-revised) with effect from 9.12;1986

•' Q? .
/



. ',-r- ' III |i ''T^ "i ' I/'"il i'I ii'i ^i"i|"i| ^'|' W'^l |\iil II"'n *|| i' TMHin^r r W^|iii|Mfwpi^H|jE«^.''^iFi

: and M ;further orders:- ^ ^

•i ,-.

SNo»: iName ^ ^:';'-m.)4^
S/Shri'-S-'VrV;- -^

. /

Present posting

A-Against the vacancies which arose in 1984:
- 'V ,,*.::: i V. i'-. •••?;•'•

1. J*.?. Kaushik

2., Irtiar;:,!

Collector of Customs,
Bangalorei;;

;;.; Collector of Ce'tttr.al
Excise, Meerut,

, ;,v-r. ^ ! y^JOrV',

B.Against the Vacancies which arose in 1985:

OSD, CEGAT, New Delhi.
, •/s *V . . ^ •- • . ;* J

Member (Tech)
CEGAT, New Delhi .

V:-;;v'v.^ -do-'•• "'V'-"

•• rrdd-

-CoilBctor of Central
Excise, Bombay-ll.

-t. J. ,

1. S.'k. Kohli

2. K.S. Venkataramani

PiGijtl^in;. •, j''

•.;4.Ac ••>;B>:i(|.v,Monda^:.r

;:5.o; vSur[35i%;SiBgh , :,\'f

" / " ; '
.•vr; '• , '

Sd/-.
:.v. ' ( R.R.. BHARATI )

UNDER SECRETARY TO THE GOVT. OF INDIA.

0n2: ;i". H.r '• • „"i. ••"'.••:
SN.6/87-F. No.A-32012/7/85-Ad.II ,

To

^ ^ v^_. , r r ':: . • T . 'J . f -• ••' '•• '• •••"

' '3he Manager, Govt. of India Press,
•«\\_^ j _i 1 _ *1 #1 . . . ,.•.. ..

^ fie • 3 :i t -V
- s

JJ The applicant, Shri

Now,-, atij ayaila^le; vacan^^ which ; :a.r;Ose. in 1984 while

Shri S.K. Dhar, who was at serial No. I in the SAG, Level

II seniority Mstj-ias ^oii: Iv^Ki^se (Annexure is at
• • •' -••rij-. ^ .V'';';;'--;.? "U'ril; ' •' ' • • •

serial No.2 in the said notific against the second

vacancy! rrP^, apparent that the applicant

.superseded :Shri S.Kv;- Dbar>;;;Sarrayed as respondent No.3

in

SAG>
-i A* .1

:Level^f. Hoviisfa^ 1.4.1986 (Annexure A-^S); the order of

,:seniordty^.\is.;a^^^ ^ •- "

.n the appli:catiqn>t ph -^romotl^ I~I to /j

>A(G>,-^^^IrA-)I. '̂•'"ii'"^th^i-seni^ :^C«f '̂iGOilectbrs,,;.SAG, ;/ '
(.,

• I

• •I ,
,• •-•-• i •• •

; :'!
I •.

=• • I- ••
. - I-- •

V. '.'i'-;.i V''-.-i.cVt



7<, J» Ramakriehnan ^. , • ' "

8. J.P. Kaushik ' . - . ' '

The applicant has not onlj?- -superiseded Shri S.K,

Dhar^ shown at

Nos.2-7 above as per aotl^fication dated 16.2« 1988.

He assumed charge as Collector, SAG Level I w.e.f.

9.12.1986 vide joining report .dated <>32.'̂ ^. 1988 (Irinexure
" •rd;-:' ' • • ' y/r''-' „ v'.' ;;• ;

^ \ A—7.). •- ; - •• , •: • V'• •
v>,131.:.^-L.,:: ' i .

. . • - - , . .Cw.i V-i':;

3. In the meantime, the Governipeiit^f' In^iftassued

; ^ resolution No.F-14(^)/II/86 dated ^3^3.1987 ;;noti^

fication N0.F-I5/7/IC/86 dated -13..3.'1987 mergfil|̂ ^^-:S

^ Xevel^^ i^ pay scale (Rs.2250-2500) vith SAO'llie^l-^-^ O

(Rs.2500-2750) w.e.f. 1.1.198^,- • : iJ

In pursuance thereof^-the-respondent^- i^^ed fresh

seniority list on, 5th May, A^88. of CollectoS's'̂ ^o '̂ tWtoms ?

and Central Excise as on 1.10."15«7 (Annexur--^ A^f '̂VheVein the^^

applicant has been placed at se^aL No. 31' while"Tdspbndent

No.3, Shri S.K. Dhar is placed at serial Wo.24. The

impugned seniority list of, Iv 10.198T ..indieates tWa't the

promotions made, vide notification. dated^ 16i2'ri^8§" were

deemed as non-est consequeut to .the merger 'oS 'SAG'Level ^

II with SAG Level .1. retrospectively w.e'^fj 1X1-,19^ '̂ vide

Government of India's xesolution -andr notifi-ca^iW dated

13.3.1987. The contention of•the applicant that he was /
promoted against pne_of the vacancies relating-to"1984'from /
SAG Level II to SAG Level. even though HW notification./.

dated 13.3.1987, mergiiig SAG. Level II' p^y 'scale in' SAG |
Level I w.e.f. 1.1.1986 had "already b^en issued"^ - Ftirther,

placed ±f!S%
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'•y
v4"Sv* "/ ^' •'

V ^ • " ' •''" •'"• ' ^

Collector, a« •on :1.4.198a; O ^Abcordlogly; 'there le no
queeuon of reviewing :hii--^eiifo.^iy
-Viewing MS -"lority. ; Wiuie he was pro»ote^

,,,w.e.f,,,,9.,i^,,.198e, , sefiondl^ bedauee'"the vacancy against
...which,.. he vis .promoted relates to' the year 1984 and thirdly
,because,,,he,.wis.,aUoTCa ti as Collector SAG Level

, •. •; "; V> .1 •.

...K,u.x.; the^applicant has prayed that the
seniority assigned vide seniority list of 1.10.1987 noti-

under letter dated 5,5.1988 (Annexure A) be quashed
.., . «W, rav:further-.dlrection -thai- ^he :Should be assigned

Shrl^ cv -
^ ^ l.n:.:the,;seniority:ilst as on 1.4.1986'̂ Annezure

In brief the applicant „ouid like ihat W n^

^1®d:'Wv2v4988 should^be iphsld'as legal and valid,
, .c ;?,:?P'Wf=^?9iyo9th[ey:. seniorst!y •.li^t' issUSd under' letter' dated

Mi.onirl].1.0.1-98i7-,_ .xeStarihgE inter-serseniority in

<:s^^^D^^55%»j4BBlleati»n' .80.-278/89 -Was filed', by Shri. Ij'.K.
''SBSmlj: CoM-e.ctor o.r.^Gustoih's ank CSntkl' Excise at the

^ JfWW 9P»<=br.of. t^:Tribina^^und^r''seoWoi 'l9^^ the .
..h. vAfl?ipistratiye Tribunals';fet^-19^5 ai<i on^ ^raisfer' under
..s ,stb^:fl9S®« ip* .the Bon.!.We.;CKa^^^
, : 0A-14P7/9P. The applicant herein Is aggrieved by the

notification of 16.2.1988 as according to' hin. with the /
n,,. ;°!???;foj°f:i.^A(^:AeVel -II in /SAG Xevel I,:w;e;f.":i/ll.i986, 1 :

- ;. 'S: Is- "<?» auestibn, of promoting SAG Level JI' offiCers to
., ...SA^-Levelp;,!,: Be..; therefbreV; j,rays; that the Wtification ' -
, :.:,da}:ed^;^,^6_..»;:1988 ;the' respondents -

4irecJed^:to .Mke furthW^abotltients:™/^ ; '
sep^^ty .list-, of. ;l>.ip.iS87:, Tlhe'̂ praye^,,^-herein,ii, :

Vt^erefoE^ijdirectlyEthe bppp^ite>f 'tHat/as in

'V

~2< %*
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5. The third application No.647/89 was filed by Shri

i^urjit &in|h in the of the Tribunal under

S^ctibn i9"of the Administrative Tribunals Act, 1986 and on

transfer to the Principal" Bench has been renumbered as

0A-1456/9d. The case of the applicant herein is identical
--."sr;" •] •••••.:' Vi O-t 'lOA'.O ,, I
td the case in OA-1455/90 and the applicant has prayed that

. , ... • - ii'Vf ; /I i-'-X .I:, I an.'
his promotion which v^as given effect from 9.12.1986 should

be delated back'to the date of occurence of the vacancy in
- r-t/v 'O V•; i' ; •• H1' 11 I/'-i'f'.-i-A i) TO -J.O'J '
the year 1985. He has further prayed that the seniority

list issued under letter dated 5.5.1988 as of 1.10.1987

should be set aside.
, I -.v GFri II

7 o '4"-'?. SHj 1.1 fi 15 Si ui fc v5 X'S ^^
6. The last application under' consideration is

.-.iQ 1 <• evSij asiSiBq boi^:y':'tTA
0A-I53/89, filed byShri S.R. Narayanan at the Principal

'.i?' 2-"OIrjd AC s.'vi'
Bench under Section 19 of the Administrative Tribunals Act,

1985. The facts in this case are similar to those as in

0A-l4df/^b^.'"' The" applicant herein seeks that notification
- . r i:'̂ y y j-;'~ s't ^ do '"ilvdj cj. -Zj iif^h tioqeB":;

" dated 16.*$Vl988 promoting Collectors, SAG Level II to SAG
1^:: ; •'••vr;?;-; uk'i" yiox.i-omo'tc itBilj. tisdya

LeV^l I w.e.f. 9.12.1986 should b© set aside with a further
'T'• 3 3'.-'•? T rf xv;;? x'-;?'-; - 3;!+ ni 2-iojoeIioO

directibh that appointments be made in accordance with the
, ao£ >.L

seniority list as of 1.10.1987 issued under letter dated

,.i Tri;;:- l-'-tnl:-. U. ird bsOillqa'I •
7. - Briefly, therefore, while the applicants in OAs

Nbs.1455/90 and 1456/90 challenge the seniority list as of
:q,"'•t'. i!.' o r - ao.i;3;^i:;rv^tio.r:
1.10.1987 (issued under letter dated 5.5.1988) prepared on

iko-;; • ?.Fxc3^:':b won
the basis of merger of SAG Level II with SAG Level I w.e.f.

-T i..:, ;• oa.3
1.1.1986 and pray for declaring the notification oi

16.2J19^8 promoting Level II Collectors to Level I w.e.f.

" 9.12.1^6 viW notif 16.2.1988 as legal and
Vafid, the :apticantis in OAs' Nos.l407/9b ^nd 153/89 seek

.or ' rN-n''; ••• '• ;!7-" ••-5^ V'j; 7.-0 ;; -"r^fiy • - i-'/
upholding of the seniority list issued under letter dated

5.5.1988 as of 1.10.1987 consequent to the merger of SAG

'tievfel 'li with ^A^^ Level I 'w.e.f'. 1.1.1986 and pray for
YM'," ... Av,--: . .r;:

quashing the promotions made from Level II to Level I vide



o

notification dated 16.2.1988.

8. The issue for adjudication which emerges.from the

facts of the case is whether the promotions made from SAG

Level II to SAG Level I (pre-revised scales of pay ) , vide

notification dated 16.2.1988 with effect from . 9.1^.1986

i.e. prior to the issue of the Government resolution and

notification dated 13.3.1987, implementing the recpm,i|iend-

ations of the Fourth Central Pay Commission regfirding the

merger of SAG Level II in SAG Level ,I retrospec,tively

w.e. f. 1.1.1986 would nullify such prqmotipnSj, when SAG

Level II had ceased to exist w.e.f. l;1.986i

9. Pleadings in all the cases )^re complete and the
.o i a-.f

affected parties have been arrayed as respondents in one or
i v-.v-• S"-'- ^ ^ ' '^-'•-^^-

the other OA before us. , _. . v ... i ;.., :,n

r;.: A.ii. 'y'dOCii OT ^ -.i-u..: w; '
10. The facts of the case are not disputed, by the

-C-e x-r 5

respdndents in their counter-affidaviti . They, hqw^eyer,

submit that promotion from SAG L(evel II to SAG Level, I of
•\\[i|Lrmi , -3 /.(ii'xw a.B •-• • " ' • '
^i^Collectors in the pre^revised scale was on the principles of

eoaBb-ioo'ifi. n..r i<.^o .i.. . -• -• - - •
selection.

0

The ;SAG Level II; and SAG; Level I were inerged, and

replaced by a single''fecale of pay of Rs.5900.-^200-r6700 in

pursuance of the recommendations^ of the Fourt^ Central Pay

Commission. Thus the promotion to the grade of Collector

are now directly made from: among, the peputy Collector, of

Customs and Central Excise in the Junior Administrative

Grade (pre-reyised 1500-2000); equivalent to Bs.37Q0^5000 ;

w.e.f. 1.1.1986i In may, 1985 a proposal was sen^ ;

Department of Revenue to the UPSC for cpinyenirig a\,me^ting j

of the DPC for selction of officers for rprompi^^

Collector SAG Level II (Rs.^2200-2500 , pre-r^i:se;d^ to

Collector SAG; Level I; (Rs. 2500-2750 ,pi;e-reviSed la^g^st

vacancies which arose In 1984 and 1985 . They f^irther jsu^
/.

that, as per the instructions of the D.P. & T the ^
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3 Should iipv'!&ale®der ayearwls^c^^pendJ/Kg upoi
N

o3 :;: the;^ nioniker: of ovacanfcieis^.tarisrlixgain eachuyea^w. Tfee DEC met

- ; , > on ;6^8s 1986 : and ! reQQmmeindedi a iipanel of ^wai fQ^ficers for

promotion as; collector ^ level ;llr<:agains4;^i two; ya^can^ies which

.Wi: arose;; il:n 1984,;; And >IG ;^office^rvs /. for: promot:ion-:-against

vacancies .which, tfrose^tifi 1985; : Tfee:'recommendations rof the

I- V;; Dperwerercon^ideredc and . approved, by th^e? compistent "authority

; r ; : in irespectc' o.f i tb® Promotion : ?o 73 oif.ficers^bOouto of 12

officers , :rejCDmniende:d.::: cby;:c itheti': IDtPS) eritoorl SA&^ i Ijeviel I

prospectively w.e.f. 9.12.1986. In the case of remaining

• five- officersii j thi^ competeirt ;-authority^ ;; iarSked for! some

;>!i.additional<,in;formaLti9ni> sBy:^);thiSr<^timei:thei r;ec0mm$»dations

no :;;oo£ -itheii^'c?ur"fch.f.Gentrai\ 'Ray; Qomnrission regarding .the merger

• o ;: ;;.Qf/(Collectors SA(3 I,0veio I^Tandj::SAGiIjiavel?rjI w^tOofy:) 1^J..1986

; ' a :;had been jnotiif^iedi vid;©! GovernmentruOfc ilndia^jr^SPlstt^a^tion and

o:. r; ?nQt^ific.ationrI dated 0,^3.3;i;l?8:^iur.r?;S;±ncei t^ej^cofficeirSa were

:k; bJJfecommendedjfby. ;t^e,.rI)PCb:f:Q;r iopp^cCftiiiSR;.3«igai®etfc yacjancies

i. relatingito !i,984'>aad>1.985,j.i;the Quesl^iottrcff mk^-agfaiJaromotion

^-s^^^^iiy^oretroacttve uirom 1985? respectively was examined in

x ::; j iCjDnsulJtation with? the? [Department; :Q!f Eer-soiiDelf aodqTr'aining

i:an:d' Ministry I of Uaw^. Afterr detaiiLed; examinationeihfea^Dvern-

/) ::4 iment:? took:;:'thei:/:visw> ifchaijt;- it:: Masufrnofev pbssibieqctio? give

retrbspectiye : sceffectd' dbb: the, ^ypromotion:^ c^iiofficers

, recommended by: thie :DPC.:;/Neve^r;thel:ess;. - it owaisteonsidered

,I'riecessai-y^ ^^^tor'promote officersLy:ili'eCommendediiibyavi?he ?BPG, as

p ;^r; votherwise,vthis wbuld^ -affect :4;h«ijr: ssenio^ity (i®i\ thfe; gr^ade of

^ ;.GoLlectorsi-;Accordinglyi^c-rthe -notification; dadtedvi&i?. 1988

c 7 :::RrQmoting,>7i GollectorfcSAG: lievelr? II tb GollecrtofBSAGiiievel I

: n;j :agains;tt. vacaaciSiS o.f:r:J^8A:, andK;1985u:w.evf .•?^9v^. 1^6 was

;:v; reissued. After the:; issue.iQf:^;;th©»nQt;ificatio3i::da!bed3l6s.2.1988

cr j 'fseverali: .represerrtatibns: wfere?1 received;: -by rlshervc Government

j;; M:;from: tjiose^:'whoewere;rswperisedfedTd.ii:>-the: mattei? bfspromotion '

5j; •; fiKbK .SAGh:; Level^-II:Ato ;SAG ijewel. Irmnd xalso faroinrisome of

- thos^ who; 'iwere? ^roitefcedr; inc thfe:: said ?iiotificiatibni The/

latter primarily sought to relate back their promotions to



1

-y:/I.

p ;-the'":>bkfeerepresent- ,

^ - iatlons were^uridier eonstderationv nticoutsa^lse^s^nt to

;~the a;{)plle&ntj^^^ meantiffle> five >appIlcStlone were

V • filetJ itofe^for^^ thfe-^r^toiife Bencbek of ithe Tribunal'after the

^ : issuer of^Mthe notlftc^tlOn- :dated 16.2.1988. cThe Hyderabad

eo ' and 'jrabalpur'benches'of.^ Tribunal- passed interim; orders

.: .:• on 7i 4.^1989; - and: 12. 5^ 1989;; respectlvelyi directing the

•'i > respondents' rio^t to disturb the seffiOTity of the rCollectors

: ripursuaiit Ho'ljhe notaf ica^tion ,datedi^l6i:2.1988. ^ •:

i-j/ ;t.u . • .-iS:; !; r . o - tt ^ vJ;

iii': ^r: Whlle ii rtheeproi;efedings:i irf- the ^various OAs at

?; ;? r- daffig^fefi^t - Beubbiesi:^er^irgolBg on, i the re^spondents rf iled an

IS . vMP: NO.2605^9^ ©A-ii:455^/9(^= (691/89rBangalore)' 'Hindei- Section

? , 25i^ of-.th Idtenslstr^ive^ Tribunals Act, 1985^ ^ praying for

btip u^ordiersI<rof> ithe?^ChalTmiinaof'"Tribulsal to the r:ef f6ct' that all

"i ce /; simllai'iccasd^' bjs>rcti^ansf6rred ito -^the'^ Prli^paCC 5B6n:ch so

seiDc that r!ta^ei:sp©sg!±bajldnty^^^ ^onflictinlg judg^tentsf .could be

iTci:^oaa,^o:td^.5'4ia^ Jtlie;tissue's of Jlawoand' faotiin all; thervOAS were

,ai i: rcommott assd Identical?. .'V The^t fui*thi^r ^submitted :thateeommon

, , ^s^ia^^lpbsallsofosali; ithe;uOAs :;would:^ be;- riii ittie uiiiterest of

^na3^;:3si^tdte!piasnxitx^wouidr; aiso'-^cii outi delay afn fthersfinal
)v :;;^(3[%'sp©s'a'l3of:r:various.::;OAs» 'r After con®idering;ithe matter and

- / heariiig' theii:>parties,?: :> / Hon'bler^ /^CSiairman.:; ^ordered the
•ii

^ ?; /;i btrainSfeE A?ofi all the; spending rX)AB tO the Principal Bench.

r'i5 -OTHes'i^spondentsi.iTat^i^thls" stage r; f iled- another^ MP^356/91 in

^,OA«il45S/90 p^ra^ stay ^of the operation of orders

' ) pa^seS r'byl thei Hyderabad Bench'Tand rjaixalpur Benches of the

I : Vv^3^ribufialocta tenable I the •Jrespohdects tor make- promotion to

' 5 ' 3th^ i^abde. :of Principal •Collector :(Ri5; 7300^76DQ> on the I

^ basisb;©f?ij1:he /existing •seniiority; listvoi* on any Other basis i

, no/nrxons-ider^ appropriatesb3r3 the Tribunal-^on provisional "basis

ic h7c subject toathe fiaiaL dOcisioni r after:; hearing :the: respective

sipartiiies. anr^^interim ;brd€!r -was .passed ;on 28^2.1991'; The

s.-T opeirajtiv^ j)^ is r^roduced belowr^ t ?

o/ ;./ro^yos:o'5cr .-'ri -v,: \ /

••--.V

. I

•i •
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"We therefore order that pending final decision it^
the matter, the appointments to fill up the posts

of Principal Collector may be made from the list of

Collectors approved for promotion to Level I vide

Notification dated 16.2.1988. The promotions shall,

however, be subject to the final result of the OAs

, pending before the Tri^unAl. We furtjier direct that

the above conditipnality for the ..promotion so

ordered s^all be made manifest in the order of

promotion to be issued."

12. This provoked the affected parties to file SLPs

(Civil) No.5897-99 of 1991 under Article, 136 (.1) of the

Constitution of India against the interim order dated

28.2.1991 as above in the Hon'ble Supreme Court of India.

These SLPs, however, were ,dismissed, as withdrawn on

16.4.1991. On 18.4.91 our attention, was also drawn„ to the

MP-984/91 in OA-1456/90 ajid. MP-1606/91 0frl407/90 for

impleadment of certain officers ^as respondents., .As these

officers were found to be arrayed as party in case or

another listed before us, these MPs were tr^Med as allowed

in agreement with the learned varipus parties.

We have heard ; Shri Gopal Subramanyam^. Shri Aman

Vacher, Shri P.P. Khurana, Shri , K.N. Bhatt, Shri R.P.

Wadhwani Shri S..K. Mehta, learned counsel for the parties

at some length. Ms. Sunita Rao, pro^y counsel for §hri V.

Jogayya Sarma, counsel for respondent No.9 however stated

that Shri Sarma was not available and another date, may be

fixed for hearing Shri Sarma. While we did not accede to

the prayer for adjournment, Shri Sarma was allowed to file

written argument by 23.4.91 and the orders were reserved.

We have also gone through the record of the case

very carefully, as also the. written arguments submitted by

Shri V. Jogayya Sarma^ the learned counsel for respondent '

No.9 in OA-1455/90. fe hpte with dismay that some of /

documents attached to the written arguments are completely
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illegible. > .V ;

There is no dispute about the facts of the case.

Promotion from SAG Level II ib SAG Level I was by an act of

ipositive selection. The SAG Level II was merged with SAG

Level I vide resolution and' bonification of the Govt. of

India of the same date visi. 13.3.1987 retrospectively

w.e.f. 1.1.1986. ifi the meantime, the respondents convened

a DPC on 6.8.1986 for considering the eligible Collectors

SAG Level II for promotion .to SAG Level I to fill up two

I •• •• , : ' r ' ' .

vacancies which arose in 1984 and 10 vacancies relating to

year 1985. Baised on the recommendations of the DPC the

competeiit authority approved the names of the seven

officers out of 12 recommended by the DPC to the grade of

bolletrtor SAd Level I, w.e.f. 9.12.86 prospeciively vide

iootiiicatibii dated 16.2.1988. In the case of remaining 5

ofTice#i'"lii§'"'^6ij^etent' aiitbWity asked for soine additional

""liforhiatiorir^-'--' v >:i

voiir: <: feignifitiant pbihts to be ioted are:

%fekt the vacancies fillei^ vide notification dated

16^2.1988 relate to years 1984 and 1985, and yet the date

6f'e#^fe"c?e of the orders protaotihg officers from SAG Level
IT to ^AG Level I is from 9.12.1986 prospectively. The

date is. 12.1986 has no nexus with the date on which the

vacancies arose in 1984/1985;

b) ' The notification dated 16.2.1988 promoting

€oriectors SAG Level II to Collector SAG Level I was issued

when SAG Level II had already been merged with SAG Level I

w.e.f 1.1.1986 and replaced by a single scale of pay of

^lls.5900-6700. '

c) The panel drawn up b^*the DPC is normally valid for

one year arid if extended cea6es to be In force oh expiry of

a period of one year and six months or when a fresh panel

is prepared whichever is earlier.

^ 4 'V

i
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, d) ^ ^Wba.t .ls ,the^ impact of the retrospectivity on the

. ;.mer^ger,;,of.SAG ,11 with SAG Level I w.ef. 1.1.1986 vide
^ ir/i -;..o e.: v?/t; o; y. i';;-•

.^Knot;lfi^^Cjation. dated. 13*3*i987 on the promotions made w.e.f,

f. :i9.12.19^6 ib^ut .not_from ,16.2.1988.
•; • , , iio 13-.i:.;-:t i- r y,. ...

r .x; r ;^.r^ T,,|̂ tj Aa ,ij(i,^dispute that the panel was drawn up by

the DPC in its meeting held on 6.8,1986 to fill up two

;v,%cj^nci^^^ .,to ^1984 and 10 vacancies realting to
i--ih^de-iubS6quientlyi"

/T. il;9^5 ;; anj3vr thfl.t_,t,]^^ related back to the

<;njda'j:es when.;, the^. vj3.Q^ncies arose; nor has any financial

benefits beeji ajlpjved to the officers promoted by the said
"••• ^ i.-01: a.>: of:,,- :^o vf-;• v:, ? - ;.

/lO orderspfrora.,,1:hoi^e.;. d^tes.,. The established position is that
- .-o i.;.,sr;ya . ao

o: .;o^Vfun,c.t,ionally,. thP;, BP j,n two levels are interchangeable
•• •••'•*• i .0€ VOciU • ,5 0€\cri>r ,

and.v.ipv.olve,.,similar,..duties and responsibilities" (Para 8.65 \/)
. • ' baj^b roi;t£;-i-Vrtc.o eh.i;7 ^

-;r ofv,,:^;he,;Report of r-the Fourth Central Pay Commission).

i-'nf^ - "/j -' -,.ln >y.i,ew. of. the, .above, it was perhaps not felt
• . 3orfstrio-;:.o,s , • tellJ i.- r-i

i; c, j,-:neq^i^r;y .^pny^^ it ought_ to have been nor

related to 1984 and 1985. In the, , ,, o.ga l:s^a33J3tB9_.q, aTC-rifSO0,yofio-iq
.!> m,^an^5^„^i.de no±ifica1;ip.p .dated 13.3.1987 the posts in

8^3ei iiBsbsi'iq
Level II ceased to exist w.e.f^ 1.1.1986. The fact that the

• • --'Vi }Zmi
va;f^nc^§s^,.,T;el&±^S^ ,t,p , 1.984^ and 1985 were filled. , .V ^3-._o.FTy... . cnqsbrsx.. ...6ivi5 : A

9-^jciProsi)«sc.tlvea3^.,.v-w.e...l,,,,^9..12.1986 divested them of their
• i ^ , oirf-..iTOrt , '

• ,;:-iRi;§ssent.ial, ^]d.ppnpojniJ;_.ant attributes viz. they lost the

character of ,.retrpspep#ivity., as also the financial benefit

;rr;5;^whiph^iiS iromianieht in p^romotion., Lastly the promotions were

sbr-.prdere.d. frpWrSAG.LeYel II to,SAG Level I on 16.2.1988, when
-j-"'• i». .L .-j,

TO :rS^Q;,/Leyel->1,1 .. it^^i^lf;, ^was , npn-existent. The promotions
. ' *•' •' "• "T-O' ih •, ... •* J 'j '"1 O-.'"'

n>>i - prjdefedv vide, rnotification dated 16.2.1988 therefore are
-eocs lo.-x.:;- ^

,;cs :pjil^; myth-and v.a^ily not, a .fact.
•-• ^ "" ••i-.H.rt Qa.j ro- ;4iir;-sj.e:s ^ .^r -j'sYf;; ;

:^Q r: iv: v;,,n ^7F-UT,t,h.e,r,, the Danel was drawn up by the DPC on

^ 4:jbj^,,,prders of promotion were notified only '
• " —3ri? X.Hri'.V •

l:&.2.^.1^8§f ,to from 9.12.1986. In accordance

iia "the -D,ep,t±.. _,qf . Personnel instructions as contained in
' • j V./ x tj. .2--i.' n r .t-_, \ - ,• -

m ^)ar^^ph,,vXII .::,C2)^ appearing in Chapter 44 of Swamy's •

/.1-^CQinpletev .^nsual, .pzi ,, K^ablishment and Administration

. /

y4>-. -••.
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(October 1988 Edition) -the date of commenbemint of the
validity of the panel is the date on wliic^
Only cases where the panel requires ^ar'tiklly Or wholly the
approval of the Commission the date of v'alidiity of panel

would-be the date of Commission "^s letter dOmmuhibating their

approval to the panel.

No'.niatepiai-:hasf-be^ "produced bieiote- lis' to iiidf^'ate

that 'the panel was' valiy en '̂̂ wasSa<«'tially
' operated^" 1^y '"Srder^'iSiuer^aiier tfii' eiipWy -dt-'the

validity of ttie panel "^Is ab-initib," iii^Bal atid i?6i<^i •

' ' y 14^90 V 145^' tSai tfie' vffidi5ty of^ th»•JiSoliiifrtions
^ '' made Vide"nWiVic^S^ i6;2l'i9S8' '•6ani5ot"biVassalled,

as the'v^oaSes''tLt'{.arlri^ ^id"l§85 IfiavS to
be filled in accordance witk^thV statutory rules then
e£tenil %hfflihl 'bh W 3u<®=ial
prL^ents'lJ S.

• 3::^.r - srr-' ,3861. f.. I. . i . o. v? • II
' Sreenivasa Rao.AIR 1983 SC 852.

""'l c^ul °"'and''®'%degth teiSiaeratiaii^^'W the

d^catef tharthS'1&^iS'\ni"1^tSi>^anto o4=-l}oW¥Sases
'-"Ije iii«SSuLSakri§jl"tfiriSttMS®bef6r^

iislr LotWia2didHo-KjiiW tKe-ai-glment,

thif iif the 'iotMoat£Sn^dat8d"i6^2il&8Biife3set-'̂
"' the' oon«Sed oMbWi^ '̂iAil %¥'adV»feely tffei«6ia--by >4&y of

losing'tL beM#o^md^iini6tity;-lf^
that if the meaning" If''tfis* WotW fused"«l<ftdat^s an i
intention' that thi'Aot 'is to"%^av '̂ retrost>-6otiTe operation

th^. '̂rio ma«erf tliiS»'oiii^tiotf must
" ""brglvSn to «ie 'lariiMtg^-1^ plkinly

'"^etrosi;ec«ver-±rS;ia.'1:&"''iSn#:te^^fretfett^
" ' "̂"'words'' in" ti.e''enkctii4nt'- WHtetf"'eit^^^ by;

necessary int'endmen't Imply "that the statute is to .be given

i
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-r;, v., r;.

relfrospective ope^ in j'espect of substantir;^ ^
rights or |>finding actions, the courts have no bther

alternative than to give such operation to the statutes

even though the consequences may appear to be unjust or

hard.*** The notification issued by the Govt. of India

dated 13.3.1987 is in exercise of the powers conferred by^„^

the proviso to Article 309 and Clause V of Article 143 of /

the Constitution of India. The rules were promulgated-,;as if

they had been framed and approved by the Legislature^

In the facts and circumstances of the case, as

discussed above, ^e are of the view that the notification

dated 16.2.1988 promoting 7 officers out of 12 recommended

by the DPC held on 6.8.1988 is invalid and therefore

illegal for the reasons given above. Accordingly the same

is set aside and quashed i We further direct that the

respondents shall ordei* promotion in accordance with the

seniority list issued by them under their letter da^ed

5.5.1988 as of 1.10.1987.

in the circumstanceis of the case OAs No. 1455/90,

1407/90, 1456/90 and 153/89 are disposed of, as above with

no order as to costs. The interim order passed dn

28.2.1991 sliall also cease to be operative with immediate

effect.

w-inT-nrf

(I?K. RASC^TRA) " j^MiTAV BANERJI^

MEMBER(A> /' " . . aCIfAlRMAN

~!L;JlaShi'd Bibi yi Tufail,Muhkmrnad Alft 1941. LAH 29ii-2^2..
T Bahwari Goii^ v. Enifier'br AIR 1943 PAT 18:20

** Maxwell's Interpretation of Statutes lith Edition
page 2105.

***M,jLi Bagga Vi, Ci. Miirhei' .Bad ,AiR 1^56 Hyd,. 3h. ,

/


