CAT/7/12

. IN THE CENTRAL ADMINISTRATIVE TRIBUNAL QO
NEW DELHI

0O.A. No.1622/1989,

TA No.. 199
DATE OF DECISION 1%.9.1 991 .
Shri Lachhman Dass Gandhi Petitioner
Shri sant Lal, Advocate for the Petitioner(s)
Versus

© .The Chief Postmaster General, Respondent
Delhi Circle, New Delhi-110001. :
Shei NS Advocate for the Respondent(s)

15 S
- iy ot o llbllbﬂ,

CORAM

The Hon’ble Mr. justice amitav Banerji, Chairman.

" The Hon’ble Mr. I.K.Rasgotra, Member (A)

1. Whether Reporters of local papers may be allowed to see the Judgement ? —~
2. To be referred to the Reporter or not ? %

3. Whether their Lordshlps wish to see the fair copy of the Judgement ? —
4. Whether it needs to be circulated to other Benches of the Tribunal ? -

(AMITAV BANERJI)
) CHAIRMAN o
v 19.9.1991,
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CENTRAL ADMINISTRATIVE TRIBUNAL:
PRINCIPAL BENCH

NEW DELHI,
0.As NO.1622/1289, Date of decision: september 19,91,
shri Lachhman Dass [andhi see Applicant.,

US

The Chief Postmaster géneral
Delhi gcircle, New pelhi=110001Te oo» Respondent.

CORAM:

HON'BLE MR. JUSTICE AMITAV BANERJI, CHAIRMAN .

HON'BLE MR. I.K. RASGOTRA, MEMBER (A).

For the applicant eoe S§hri Sant Lal, counsel.
For the respondent " eee Shri N.S. Mehta, Sr.5tanding
counsel.

(Judgment of the Bench delivered by Hon'ble

Mr. Justice pmitav Banerji, Chairman) .

v

The applicant, Shri Lachhman Daés Gandhi, 1s aggrieved
that while his colleagues g/ghri J.M. ghhabra and R.g.Tokas
were promoted to Higher selection_ﬁrade—l (HSG—I) on adhoc
basis, the applicant was. ignored and deprived of his right
of consideration for the similar promotion. He represented
to the Chief pPostmaster General Delhi Circle, New Delhi

against his supersession, and Deputy Chief Postmaster Delhi

GPO vide his letter dated 21.7.1989 intimated that the

applicant was not considered for promotion because .a case

was pending imguiry With CeBaI. against him. The applicant's

stand iLs that he has neither been suspended nor chargesheeted
nor is there any disciplinary proceeding pending acainst

him., Mere pendency of an -inquiry by the C.B.I. is not
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"/} encucgh to wi?hhold the promotion, even if it be as on
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adhoc capacity, is not permissible.
The applicant has pointed éut that he had joined
originally the Department of pPosts as a Clerk in Delhi
Circle weeefo 17.8.1960. He had passed the departmental
BXgmination held in 1972 securing first poesition in the
merit list. He was promoted as Inspector of Post gffices
WeBaof o 23041973 in Deihi Circle. He was thereafter promoted
as pssistant superintendent of Post gffices uw.e.f. 5.9.1980
in the revised.scale o% Rs.350=900. Further promotion to .
J

the HSG-1 (Inspectors & Assistant superintendents quota)

in the pre-revised scale of Rs.700-900 (Revised as Rs.2000-

3200 wee.fs 1.,1.,1986) is by seniority-cum~fitness. The
applicant was seniormcst for promotion to the HeS5.6.-1

in the scale of Rs.2000-3200 and was due for consideration
for such promotion. But his colleagues who were juniqr

to him were given the promotion gnd the same was denied

to hime.

- In the counter affidavit,a plea was taken that the
applicant has not exhausted his other remedy before coming
to the Tribumal as he had not preferred any representation
to the higher autherity cf the Department for igncring him
the. Ppromotion.’ It vas stated that the case of the applicant
was considered for adhoc promotion from ASPOs cadre to HSG-I

for

cadre, but he was not found-fi?épromqtion on adhoc basis

as there was a cagg of grave nature pending for investigation.

with the C.5.I. authorities. It was lastly urged that
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the applicant was not entitled to any interim relief nor

any order on the merits of the case,

Shri Sant Lal, learned counsel for the applicant
contendedA>that inAthe absence of any chargeshest being servéd
an the applicant oT an Inguiry Officer appdinted or
disciplinary proceedings having commenced, his promotion could
not be withheld and his juniors cﬁuld not be promoted in
preferenée to him as he uas senior to them; " Merituise alsd,

the applicant's case was better than the other tuo persons ,

He, therefore, urged that the supersession of the applicant

by his immediate tuo junior colleagues was unwarranted and
héé caused irreparable loss to the applicant,

Shri N.S. PFehta, learned counsal for the respdndent'
urged that in any'event it was a promotion oﬁ an adhoc basis
and there is no riéht in an?one to be proﬁoted as sﬁch.‘ At
the most, the applicant can claim that his case was to be
considered and nothing more, _Rs a matter of fact, his case
had been considsped and hé was found unfit becagse therg
Wwas an.inquiry pending with the C.B.1. against him,
Learned'counéel contende&: therg can be an ad-hoc»appointment”
but not ad~hoc promotiocn and uheﬁher the latter is a prdmotionz

The appointment which has been given to the tuo colleagues

of the applicant was only a stop gap arrangement and they

were asked to hold charge'ofia post one rank above than what
they were holding,
It appears to us that the qﬁestion for consideration

is what was the position vis-a vis the applicant when his
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juniors were promcted, i.e., in June,«1989. There is no
iota of doubt that in June, 1989, thsre was no disciplinary
proceeding pending against the épplicaﬁt. No chargeshset
had been prepared and served and there was no order of
suspension eithsr, Dniy a case was reaferred te the C.E.I.
for inquiry., 1If the charge’against the applicant was
really grave or seriocus, the Department could have taken
action agains£ him promptly,

Dn.the guestion of promotion, thé lau ;s well
settled tha£ no one has a right tc promotion. He haslonly
a right to bé considered for promotion. It is undisputed

the

that tuwo colleagues of fapplicant, both junior to him,
were promoted to HSG-I/ASPOs cadre vide Memo Nc,.Staff/B8-I
dated 12.6.1989 (Annexure A-1)., It is also true that if the
tuwo collsagues are continued in the higher post and
absorbed, their seniority will count from 12.6.1989 whsreas
the applicant would stand to lose, for he has not yet been
promoted, 1f, houeve?, thess two persons are not absorbed
or confirmed as HMSG-I and reverted to their earlier post,
the position will be different. But they have not been
reverted. It is also true that they are holding a place

higher than what they were holding earlier and that too

for more than two ysars nouw, This amounts tc a supersession

of the applicant uho:uas senior tc the aforementioned tuo
colleagues of his, Ths stand taken by the respondent is
that a C.2.1,. inquiry was pending against the applicant

in respect of a grave charge ,and, therefore, the applicant

could not be promoted at the time of the promotion of his
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tuwo junior colleagues, What is sigpificant toc be noticed
here is that ﬁeither any chargesheet had been framed ner {
disciplinary proceedings comnrenced against the applicant
undef Rule 14 of the C.C.S5.(CCA) Rules,

In a rgcent decision dated 27 .8.,1991 UNIGN O

1NDIA ETC,. ETC. Us, KV, JAMKIRAMAN ETC, ZTC, (3T 1991 (3)

SC 527) while considering the Full Bench decision of the

Central Administrative Tribunzl in the case of K.CH.VENKATA

REDDY & CTHERS Vs, UNION OF INDIA_AND DTHERSl their Lordshim

observed:

", ..The contention advanced by the learned counsel
for the appellant-authorities that when there are
serious allegations and it takes time to collect
necessary aevidence to prepare and issue charge-memo/
charge-sheet, it would not beé in the interest of the
purity of administration to reward the employee

with a promotion, increment etc. does nct impress us.
The écceptance of this contanfion Would result in
injustice to the employees in mény cases . As has
been the experience so far, the preliminary
investiogations tzke an inordinately long time and
particularly when they are initiated at the instance
of the interested persons, they are kept pending
deliberately. Many times they never result in the
issue of any charge-memo/charge-shest . 1If the
allegations are serious and the authorities are keen
in investigating them, ordinarily it should not

take much time to collect the relevant evidence and
finalise the charges, What is further, if the
‘chargss are that serious, the authorities have the
pouwer to suspend the employee undaf the relevant
rules, and the suspension by itself permits é resort
to the sealed cover procedure, The authorities thus

are not without a remedy,”
In view of the above, the mere existence of a
preliminary investigation against the applicant is not

encugh ground to withhold his prometion even on ad hcc basis,
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Further, making a reference to the C.B.I. to conduét an
inQUiryiagainst an émployee is not a proceeding under
the C,L.,5.{CCA) Rules and cannot,therefore, be treated as

a disqualification against the applicant.

In the case of THE STATE OF MADHYA PRADESH V

BANI SINGH & ANR. (3T 1990 (2)S.C. 54) their Lordships

were considering the question of ineordinate delay (12 years)

in issuing the charge memo and held:

"If the departmental ehquiry had reached the stage
- of framing of charges after a prima facie case has heen
made cut, the normal procedure follouwed as ment ioned
by the Tribupal was ‘sealed cover! procsdure but if
the disciplinary proceedings had not reached that
stage of framing of the charge after prima facie
case is established the consideration for the
promotion to a higher or selection grade cannot be
withheld merely on the ground of pandency of such

disciplinary proceedings "

It is a fact that Shri J.M,Chhzbra and Shri R.S,
Tokas have been promoted although on ad hoc basis, the
applicant was also entitled to be so promcted regardless
of the pendency of the C.B.I. inquiry providéd there was
nofhing else against him, e are, therefore, of the
view that we hust interfere in this case, WUe are unable
to accept the contention of the learned counsel of the applicant
to quash the order dated 12.6.,1989 passed in favour of
Shri J.N.Chhaﬁra and Shri R.5.Tckas ., They have not been made
pgrties in this 0.A, Thus, it is not possible to make an
order against them without having made them a party in

this 0.4,

However, we are satisifed that a direction must be

issued to the respondent to consider the applicant for
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prometion to the post of H.5.G.=I from the date when

2

his Jjuniors were promoted and in an ad-hoc capacity,

In case thé respondent decides to commence disciplinéry
nroceedings nnder Rule 14 of the CCS(CCA) Rules against
the applicant by issuing a chargesheet, then in that
event , he’uili not be cOnFirned. In case he is penalised,
he can be rsvértéd also. We order accordingly. Thn

question of making any direction for payment of back wages

_does not arise as the applicant is yet to be prometed .,

This 0.,A. is disposed of as per the directions given
above, Parties are dirscted to bear their oun costs,

(1.K.RASGHTRA) | (AMITAV BANERII) |

MEMBER (A) CHATRMAN
19.9.1991, 19.9.1991.

2

|

!
i
|
|
|
|
|
|
|
|
|
4



