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Cent ral Admin i strat i VS; Tr i buna!
Principal Bench

• i OA No»2115/90':

• . •OA.Ncy.1603/89-'

New Delhi this the'8th Day of June, 1995=-

Hon'ble Mr. J.P. Shartna, Hember (0)
Hon'ble Mr. B.K. Sirigh^ Member (A)

OA-2115/90

1. Ram Sanehi
2. S.H.R. Hashmi
3. K.K.R. Kumar
4. S.C. Jaggi
5. S=L. Gade
6. Ashok Bansod
7. R.C. Chaturvedi
8. S. Srivastava '

9. R.P. Daundiyal
10. K.J. Chellani
11. S.S. Sharma

All Deputy Chief Controllers of
Imports and Exports new C60
Building, New Harine Lines . n- ^
Bo«bay 400 020. ...Applicants

(through Sh. Gyan Praka^h nith Sh. P.P. Khuraha) .
Versus

1. Union of India through
Secretary, Ministry of
Personnel, Department of . '
Personnel and Training,
Central Secretariat,
New Delhi-no 001. '

2. Secretary, ' .
Department of Commerce,
Udyog Bhawan,
New Del hi-110 Oil .

3. Secretary, ^ .
Union Public Service Commission

Dholpur House,
New Del hi-110 Oil.

4. Chief Controller of Imports S Exports,
Udyog Bhavan,
New Delhi-no Oil.

5. Joint Chief Controller of
Imports & Export, _New CGO .Building, New Marine Lines,
Bombay-400 020.
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6. Sh. B. Kukreti, ^
Director (Export Proisotion)

; Ministry of Cotnnierce,
Udyog Bhawan,
New Delhi-no Oil.

7. Sh. Sudharsahn Singh,
Director (Export Protaot lon) ,• '
Ministry of- Commerce» '
Udyog Bhawan,
New Delhi.

8. Sh. 6.L. Malhotra, •
Dy. Director (Export Promotion),
Ministry of Commerce,
Udyog Bhawan,
New Delhi.

9. Sh. K.6. Uke,
Dy. Director (Export Promotio' ,
4, Esplanade (East),
Calcutta-700069. ....Respondents

(By Additional Solicitor,General Sh. M. Chandrasekhran
with Sh. M.K. Gupta, Additional Standing Counsel)

OA-1603/89

1. C.T.S. Officers' Association
through its Secretary,
Sh. O.P. Gehlaut, .
I.P. Bhawan,
A-Wing, New Del hi-11002.

2. Sh. N.S. Srivastava
S/o Sh. Adhin Lai,
Jt. C.C. I&E, Udyog Bhawan,
New Delhi.

3. Sh. Chandra Prakash
S/o Sh. Hari Ram,
Dy. C.E. I&E, Udyog Bhawan, v
New Del hi»

4. Sh. V.Rama Rao,
S/o Sh. V.C. Satyanarayanan,
Jt. C.C. I&E, Udyog Bhawan,
New Delhi.,

5. Sh. L.K. Batra,
S/o Sh. N.G. Bhatia,
Dy. CC I&E, Udyog Bhawan,
New Delhi.

6. Sh. M.M. Rehhani,
S/o Sh. H.D. Rehani,
Dy. CC I&E, Udyong Bhawan,
New Delhi.

7. Sh. S.P. Dhupar,
S/o Sh. C.B. Dhupar,
Jt. CC I&E, Udyog Bhawan,
New Delhi.



>

c

i

••- ;-l \
• - r.« -3-

• • '̂••'v,":. ; ••• . •
8. .Stii Ram Sanehi, -

S/o Sh. kanhi Singh, - .
Oy. CC UE C/o Jt.CC I&E,
CLA, New De>hi. •

9. Sh. Hukesh Bhatnagar,
S/o Sh. K.D. Bhatnagar,
Asstt, CC I&E, Udyog Bhawan,
New Delhi.

10. Sh. S.P. Chhibbar,
S/o late Sh. S.R. Chhibbar,
Oy. CC I&E, Udyog Bhawan,
New Delhi.

11. Sh. S.R. Johar,
S/o late Sh. H.L. Johar,
Dy. CC I&E, Udyong Bhawan,
New Delhi.

12. Sh. D.K. Bhattacharya,
S/o N.G. Bhattacharya,
ACC I&E C/oJt. CLA.

13. Sh. N.D. Agnihotri,
S/o Sh. T.L. Agnihotri,

. Dy. CC I&E.

14. Sh. L.M. Lakra,
S/o late Sh. A.M. Lakra, ,
Dy. CC I&E C/o CLA.

15. Sh. K.K.R. Kumar,
•S/o late Dr. K.K. Pillai,
Dy. CC I&E,
Bombay-20.

16. Sh. S.L. Gade,
S/o Sh. L.P. Gade,
Dy. Chief, Bombay.

17. Sh. S. Rajan,
S/o Sh. S. Subramanian,
A.C.E. Bombay.

18. Sh. R.C. Chaturvedi,
S/o Pt, 6.P. Chaturvedi,.
Dy. CC I&E, Bombay.,

19. Sh. S.H.R. Hashmi,
S/o Sh. S.R.R. Hashmi,
Dy. Chief, Bombay.

20. Sh. A.G.V. Subbu,
S/o late A.Vr. Gunnam, ,
Dy. Chief, Bombay.,

21. Sh. 8. Shrivastava,
S/o Sh. Jaaanna.th Sahai,
Dy. Chief, BoiiVbay.,
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22. Sh, R.P. Dhaundiyal. • -S/o late Sh. Ishwan Dutt,
Dy. Chief , Bombay. 7 , ' - ^^ • V

23, Sh. S.C.. Jaggi, .
S/o late Sh. L.R. Jagg.i« •

:; Dyi^CC I&E^ Bombay.

•24.- Sh.'k^O. Chellani, . . i;

, • Oy/CC'I&E, Bombay. •

25. Sh-ViK- Gupt^3^^
S/o Sh. J.C. Gupta, -; :

i;"Delhrr . Appucants
' (through Sh. Gyan Prakash «ith Sh. P-P. Khurana)

versus .

Union of India
through the Secretary,
Ministry of Commerce,^

"Udyog Bhawan, New Delhi.
Respondents

(through Sh. H.Chandershekhran, Add!.Solicitor
General with Sh. M.K. Gupta) - '

delivered by Hon'ble Sh. B.K. Singh, Member(A)
. Since the facts and tVie legal issues

-involved in these two 0.As., are similar, these are

being disposed of by a commp^Ju^ement in the case of
'- Ram Sanehi treating it as tl;ie, leading case.

This 0.A.No.2115/90 is directed against the
1 %

^appbihtment of ;Respondents No.6 to 9to the Central
-HTrade-Sfervice vide notification dated 28.6.1989

>(ekhibii: A-5) and also assignment, of seniority to them
the. seniority, list vide ;letter dated 28.9.1989

(exhibit A-4). ; -

•i,

•- "• ' • I'Vf \ i-

The applicants are officers belonging to the

Gfade-II of the Central Trade Service and holding the
post of Dy. Chief Controller, Imports and Exports in

•the office of Joint Chief Controller, Imports and

I V
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Exports, Bombay elsewhere in.the other 0.A.-The said
servide is an organised 6roup-A service of Government

of?Ih^ia. It ^was;. formed : vide notification

N0.6/12/66-E.I. dated ^3,8.1977 and governed by

cVntral Trade- Service (Group-A) Rules, 1977. These

rules came into effect from 6.8.1977. These rules

were amended in 1979, 1980, 1981. 1983 and 1987. A
:,copyofthe Central Trade Service (Group-A) Rules,

1977 was published vide notification dated 3.8.1977
and is annexed and marked as exhibit A-1.

•/'

Rule-3 of the said rules provides that there

shall be constituted a service to be known as Central

Trade Service (Group-A) • consisting of persons

appointed to the service under Rules-6,7 &8.

Rule-6 of the said rules provides for the

initial constitution of the service consisting of

•departmental candidates'. Ru1e-2(c) defines a

'departmental candidate' as consisting of persons

holding the posts 1isted in schedule-I to the said

rules. -According- to the applicants, the following
posts were included in the .initial constitution of the

service! Group-I Joint Chief Controller of Imports

and Exports, Group-II Dy. Chief-.Controner of Imports

and Exports,. Group-III Asstt. Chief Controller of •

Imports and Exports.

It is asserted- by the- applicants that-

initial constitution of the service was completed by

1979 after induction of:'departmental candidates' as

defined in Rule-2(c) of the rules.
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, Rule-8' of the said rules provides for future
^i^ir,ter.an« of;the;seryv6>.i^Ifc^^^ the
jriitiai constitution pt the service has teen couj^eted
with by the; app6intment,>f clepartiientainandito^^
:^11: other Vacaiicies;: shall •be ,fi
indicated- in RulWSv - 5; : , ,, •

•^-T"

.: Vide letter ^.A-12018/2/87-E:iv drted-

50.i2'.1988 an amendoent was issued by Goyt. of India.
Ministry of Coerce. This cane.into effect from the'
date of its publication in the official gazette. This
effected an auendment to proviso to sub-clause (n) of
clause (c) of Rule-2. By this, those holding the post
of Controller or Enforcement • Officer in the

^organisation of the Chief Controller of I-ports and
Exports were made eligible to be considered for'
promotion fron Group-6 to senior scale of Sroup-A
without having to pass through junior scale. This
notification dated 20.12.1988 is annexed and marked as
exhibit A-2.

'. . - ' • • " i ' •

The saidinotification further amended clause

"(b) of said rule .(1) of Rule-8 to the effect that
31.33% vacancies were to be. filled up on the basis of

-selection of •Controllers/Enforcement;v Officers and

• - Export Promotion-officer, of - the ere^ £xPOi-t
• Pforndtion cadre -with 8 years regular service.
'' according to thisithe post of Controner/Enforcement

Officer and Export Promotion Officer of the erstwhile
' '•' ' Export Promotiohi cadre are Qroup Bofficers.

't'

-™l
" ' •/

••• ./tis

- -•• -

. , -'^ '-

i



;;
? I

V^

" ;^''" -i'^;

•;' -; >• '.;. ;;• •', • \ ;

. . The sa1d- amendment implied that 6roup-1

(Senior scale post) of the Central Trade ServJce .«ould ::•
be.filled up to the extent of 31.33% by promotion not

only of Controllers and Enforcement Officers but also
, by the Export Promotion Officers of the erstwhile •

Export Promotion Cadre. -

The- applicants challenged this and asserted

that the Export Promotion Cadre is not an erstwhile
cadre post but an ex cadre post and no notification is
tfiSe to show that this cadre has been abolished.
There are two posts of Joint Directors (Export
Promotion). 8 posts of Dy. Directors (Export
Promotion) and 16 posts of Export Promotion Officers
in.addition to several staff in Group-B and Group-C

' categories in the so called erstwhile Export Promotion
organisation. Para-2 of schedule-! has also been
amended altering the number of posts in each grade and
also revising the cadre strength. Anew category of
posts of Dy. director (Export Promotion) has been
introduced in Group-II. In addition, two posts of
Director (Export Promotion) has been added to Group-I
witfi the remark that these posts would stand down
graded as 30int Directors, from the date they are
vacated by the existing incumbents.

-'Vv p 'rf;-

•.';

A seniority list of Central Trade Service
Group-II Officers was issued vide Notification No.
CCISE No.ll/l/89-Admn{G)5U6 dated 19.7.1989. In the
said seniority list one Sh., S.K. Dutta was the
senior most at 'serial.Ho.l and S/Sh. R.K. Sharma,
K.J. Chellani and K.K.R. Ku.ar were-at Sr. Nos.



4,7 and 11 respectively: It Is annexed and marked as- •
Wn A-32012/89-E.1 datedexWbH A-3. , By N»;_ 320-1/ ^

"• •^k9:i989?a :seMottty:i1st..f S^,de-r^nd.^rade.n
was, issued...

--•'---apWicants-,
>i,, „f |̂̂ ons:^h,:we.e,no^ of the .r,anUed. ^

sirvvS:' iJMs, is; annexed and marked as exhibit, Mof ,
:: the paperbooK;^ and thi^ lincludes the

'̂ Saxena «ho has ^been ,assigned^seniority; atv Sr.No.I
brin,in, down seniority . of Sh S.K. Putt fro.

-fcN„.lto2and.*hatof the said S/Sh. R.K. Shar.a.
Chellani and K-K-R. Kumar fro*. 1to 5, 7to 10

- and from 11 to 14 respectively. This was because of
Indurt^ Sh. H.P. Saxena, Sh. B.L. Halhotra
andSh. K.G. UkeatSr.Nos. 1,7 and 8respectively.
Sh.K.P. saxena. Sh. B.L. Halhotra and Sh. K.G.
UKeat Sr.Nos.. 1. 7S8in the Grade-Il and S/Sh.
C.B. Kukreti, and Sudarshan Singh in Grade-I were
included vide Notification No.. 3'l/89/A-32012/l/89 E.
dated 28.6.1989 appointing the. in the Grades-I S 11
respectively. The ga.ette notification-dated 5.8.1989

o..

-.,-9. ;

':v;-
: - r • /

:• ' - •

•; • JsK; : .

• .n.i\c' •

obfv rvjr:

•'cc'-i. d. S\

V. -I ,

ft annexed^nd marked as exhibit A-5.
{;i-A

^The • applicants challenged these
notifications on the ground that U.P.S.C. was not
corisulted and .that this :is not covered by. the Central

"Trade Service; Recruitment Rules/^

.Stated that one Sh. P. Govindaraju not inducted at
the initial constitution of the service.filed a writ

'petition in 'the High Court of Bombay and the present
'• applicants as respondents contested that petition and

n was dismissed.' . Sh: Govindaraju was. however,
b,-is . In

.rid.

bfiiL sjiisc-f.foqG -r.-ij

rs'T9,is3

••

i'os

i

A.
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inducted at t^e; maintenance stage and allotted
seniority with reference to the date of entry into

service.. The applicants^represented individually and -
cotlectively but; the respondents never ^Hidtotisese
representations. /Aggrieved by this, they have filed
thiSO.A.No.899/89 on 28.11.1989 praying for the

following reliefsi-

(a) The appointment of S/Sh. H.P."

Saxena, B.L. Maihotra and K.6.

Uke to Grade-n, of, the Central

Trade Service and of S/Sh.

C.BV Kukreti. and Sudarshan Singh

as Director Export Promotion vide

Notifications dated 28.6.1989

(exhibit A-5) be quashed and set

aside;

(b) the. seniority list as published

in office tneitiorandum dated

^ 28.9.1989 ,, of^ the Central Trade

Service Officer (exhibit A-4) be

set aside.

On notU^ ,thej,re?pojid®"t® contested the
appHcation and opposed the.grant of reliefs prayed .

• • ; • . I . •

for. -,i

We heard the,learped counsel Sh. Cyan

Prakash .ith Sh. P.P. Khuran, for the applicants and:
Sh. N. Cfiandershekhran, Addl. Solicitor •General
with Sh. M.K. Gupta,for the respondents and perused
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the record of the case.. The learned counsel for^ ^the
applicants argued that Central Trade Service now
called Indian Trade Service was notified on 3.8.1977

and the rules came into force fron the date of their
publication in- the official gazette on 6.8.1^7.
There are three grades in service, namely, 6rade-I, ~

Grade-II and Grade-Ill. The posts included the.

various grades- of service and their number etc. is

: specif^S: in ŝchedule-I of v^e;; 'said gazette
'notification. • This ; wa^ later amended: vide gazette

no1^ic^i0n (Parl-Il^ Se 20.12;198^;; ,

The provision of initial constitution of the

(after determining the suitability of departmental

candidates for api>oihtment to the different grades of

the service) is laid down in Rule-6 of the Central

Trade SefVicfe. The future maintenance of the service^

after completion -^f the initial constitution-by the

departmehtal candidates-has been laid down in Rule-8

of the Central Trade Service now called Indian Trade

Service, How the posts' will. be filled up is

•prescribed in Rul 8-8. v 6roup-A, 40% X)f the

vacancies Were to beV filled up ^by- transfer on

deputation of officers from the I.A.S. and Central

Services Group 'A' eVigibVe for-appointment a^ I^puty

Secretary to the Government.; of , ^ and v;itA^

further 1aid down that^-fWtheir deputation ^

ordinarily will not exceed^jnore 4:han 4 years ^tl ;4he

remaining vacancies in 6rade-I were to be filled up by

se^lectibn on merit- from the members of 6rade-II,. who

have completed at least 5 years! service in the ,grade

it -r ' ^

^ tc.

•- ~10~

-s
^&nigcs

: :;v.^3;' "

It;?,

" "•A":'c
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/'

rendered after : appointment thereto on a regular^basis

Ton the recommendations of. a : Pepartmental Promotion

] . - Xomtnittee,..' ' '

I >:vi j :ii-

c—. It further envisaged that for a period of

: five years/^froffl the date of,the commencement of the
service, service rendered by a.Grade-II officer as
erstwhile.regular Deputy Chief Controller m the

organisation of Chief Controller of Imports and
Exports shall be counted as qualifying service for

. purposes of eligibility for .prpmotion from Grade-ll to
Grade-I.

(B) 6rade-II

: "66-2/3% vacancies will be filled by

promotion on the basis of non-selection

of Grade-Ill -officers of, the Central

Trade Service with 4 years' regular

: service in the grade, (ii) 33-1/3%

vacancies will be filled by promotion on

the basis of selection of
Controller/Enforcement Officer and Export

Promotion Officer of the erstwhile Export

Promotion Cadre with 8 years regular
service in the respective grades."

(C) Grade-Ill
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"Rule 8 100% vacancies wUl be -

- filled by direct recruitment through the-

V competitive Examiria^ion- ^e^
• ; Commission in the manner prescribed^
• > Part II, ScheduW-li." ^ 7 - V'

U -^fter: amendment in the. rec^^

notified on 20:i2>i988, the respondents i.e.; U

inducted respondents -.number 6 to ^9 (S/Sh. C.B.
Kukreti.Sudarshan Singh, B.L. Halhotra and K.G.

yke) of the Export Promotion ,Directorate into the
Central Trade Service vide the impugned order dated

28.6,1989 (exhibit A-5).It is^ asserted that these

inductions were against the.procedure laid down in

Rule-8 of the Central Trade Service and that this was

done much after the initial constitution of service in

November, 1979. According to the learned counsel,

,rule-8 clearly lays down that the appointment to the

6rade-I and 6rade-II to^Central Trade Service (in the

ITS) shall be on the recommendation of the

Departmental Promotion Committee. It is alleged that

these four Export Promotion Officers neither came

through competitive examination nor through D.P.C.

v.- ;

It is admitted by the applicants that in the

Mendeci-recruitraer^^ -rulescertain posts have been

included in the Schedule, but mere :incl us ion of such

posts according to them does not confer the benefit of
proper induction and, therefore,-they have challenged

^ the Induction : of ;S/Sh. C^ Sudarshan

Singh, B.L. Hal,hotra, K.G. Uke (respondents No. 6
'iedSiOS w-H >-5 ".•) I'• "V-r:

to 9Xv; They -also> say that these people were given

• v4"i

i

V.
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^ the basis of their past service ini

Export ' Promotion Directorate/Departraent.

Accofding'to the applicants they are not eligible for

tlie benefit of seniority which has been conferred upon

them by the respondents. Thus, it is a case .of

conferring undue advantage of seniority on them by the'

Ministry of Commerce and, therefore, they have prayed

that the seniority list circulated on 28.8.1989 should

be struck down.

We have heard the learned counsel for the

parties on several dates and gone through the records.

After going through the records we find that there was

an interim order passed by Central Administrative

Tribunal (Principal Bench) on 22.2.1990 which reads as

follows:-

"6.We do not wish to express any

opinion, one way or the other, about the

rival contentions of the parties. We»

however, make it dear that the

respondents will be at liberty to make

appointments to the posts of Joint Chief

Controller, Additional Chief Controller

and above but such appointments shall not

be make on regular basis during the

pendency of the present application. The

persons so appointed should also be

specifically informed about this. Misc.

Petition 447/90 stands disposed of

accordingly. The interim order passed oh

16.2.1990 in OA 89^/88 of the New Bombay
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Bench<stands nodifled by this order. Let

a copy of this order be also placed in OA

899/90 of.the New Bombay Bench and in OA

1603/89."

\ ^

Later, by this order the previous interin

order was modified. A perusal of the record shows

that when a new service is created, the induction is
I " '

• ^ ; made .horizontally^

• l ife by transfer^
. frpni;^ that rdepartmentf it

, in the various prganisations under the same department

; pp Ministry. This has always been ;the practice in the

prganisedv-s^ervicesv^ were only 8 organised

services in Railviays^ and subs^uei^ly the Indian

; Railway PerspnneT;servic^ was created by inviting

•; options from ^11 the 8 organised services^u^^^ the

Ministry of Railways; and ttjat ^s how -the initial '

constitution :of Indian Railway Pers^nel .service came

into being. Similarly, when British people left

Indiai irfe had the ;seryice caU^d t^e Indian Civil

Service and -Impehialfplice Service and in 1947-1948

all ihdia Servic6s•- were created such as IAS and IPS

- ; and the ifirst recruitment was from various sources and
r jthese sources were^^ractically 10 ip^number.^^^e had

promoteesvV-'\seryicei/rfwruits^;=^:^;Me ••had •-

/di rect recrui ts. :^\n|ile; ha^,regq^

We had eraergency recruitment- in 52 &57 and that is

::;;l ;}|PH;t|iat^ had 10 sources of recruitment ^e IAS
.C.^n4 in order^ t^ streftgth of these two

service^ recruitments were made , from different
sources>r This is i:he practice when^ new service

'';.^y'-< '̂-4l"K
_;7 il -., vt'-'-

Ifr

i:
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'is created-• and at the initial stage in order; to build

up a cadre you have to go in for ihitiaT constitution , y. ;•

vertically and horizontally and

from various sources as far as possible froni within

the same Ministry/Department or from other sources if^-

,the reasonable number if not available in the same

>- Ministry or^Department. of the record shows-

that while amendjng the recruitment rules schedule-I
•Vf0.; • .-in

also got amended. Rule-6 shows th'at/^para-2 of the

schedule-I, the following para shall be substituted.

"The number of posts included in the various grades of

^^the service shall be shown as b'elow:-

Designation of posts

Grade-I

Director (Export Promotion)

Joint Chief Controller

of Imports. S Exports

Grade-II

Dy. Chief Controller of

Imports S Exports

Dy. Director (Export Promotion)-

Grade-Ill/ :

Asstt. Chief Controller of

Imports and Exports

Number of posts

2

16

• 49

141

Thus the first induction in the cadre after

the amendment of the rules is as indicated above. It

is true that in the note it is stated that the posts
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;^f; Dire^^ down ^rade '̂
®£ ;joYrit 5l)i rectdrs/^^ vacated by

, -the existing ' Vncuiiibent?v • principal ;rules

pub!ished vide letter No.6/12/66-E.l dated 3.8.1977»

in Pari-U Sectionr2 of the^ Gazette Of India, dated

6.8.1977 and subsequent^'y'amended-vl

OS :

-5.7.75 br..

b/KT ?w .i;;/ •

' rcir/rf;? j,ri

01 is. 0 s j fe~^;

3:,5= fv i=jvr

,0iij nf

s-;b • 'S'ftDfV'ia?

^ri .

y'l-'il):/ G^S.:R^ N<i^267;vdated 17.2.1979

(2) 6.S.R. No.1181 dated 15.11.1980

(3) G.S.R. No'.666 dated 18.7.1981

, (4) (5.3-^1?. No> 208 dated 12.3.1983

• ^ (5) '6:s.R.ko; ^ dated 5.5.1984 /

• • ' ' dated 31.10.1987.

the Seniority list was revised on 31.7.1989

and this'seniority' 1ist . ftas ?-circulated to all

concerned and objection^, if- any,- Were invited by-

18.8.1989. It is presumed that the applicants must

have giv^en their object ioris to the seniority published

by the Ministry of Commerce and these would have been

looked into by the ' Government in -the Ministry of

Commerced The conteniibh of the applicants that Sh.

M.P. Saxena, Sh.' B.t. Halh6tf-a and Sh. K.G. Uke

were not properly inducted is not borne out by facts,

there is a notification No. / 34/89(A-32012/1/89-E.1

dated 1989 'which reads as follows:-
Via? ^ :

JiKi'

jro ov. /:r •

odi pnrrai-H

sbs s) • le'iiiisO b:; ^r ;• >.

^ "The President is pleased to appoint

th^fbllbwing officers in Grade-II of CTS

w.e.f. the forenoon of 24.6.1989. these

' are sL M.P. Saxena^ Deputy Director

(Expbrt Promotion) " '(2) Sh. B.L.

i

\

.yi.
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Mal hbtra, Deputy^ 5 Di rector (Export

iProraotidn) •p) V;:K.6i Uke^. ^Deputy

birectorVXExport-Proraotipn)

another Notification

No. 35/89(:AT32012^3i'89-Evl);y which- reads: "The
President is pleased to appoint the following olfficer

in Grade 1 of CTS w.e.f.: the forenoon of 24.6.1989:-

1.; Shri C.B. Kukreti (Director, Export

Promotion) •.

2I Shri Sudarshan Singh (Director,

- Export Promotion).

• -Jt also says that the President is also

hereby pleased Hp"promote 'in situ' Shri Krishnan to

the grade of Director.with effect from 1.7.1989=

After going through the records and after

hearing the rival contention of the parties, we find

that there is . no unconstitutionality and illegality
either in-creation of ;the service or in its initial

constitution or in induction,in the various grades.

As already stated when initial service is created and

a cadre has to be built up, inductipp takes placejfrom
the various organised . services working in the same

Department Ministry and then these services are
. integrated on-the basis of the length of service put

ia^ them on ^regular basis and ii is on this basis
alone that the various services functioning under the

Chief Controller., of Imports and Exports; were

tintegrated into one ŝervice called Central Trade
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Service now called • Indian

amendnent of. the rules itself enabled the Government

to tide over the legal hurdles involved. The rules

. ; •framed earlier- also got^ amended enabling the

Government to induct various incunibents ,from the other
organised wings functioning under the Chief Controller

of Exports &Exports under the Ministry of Commerce.

• \. The original recruitment rules also^ as indicated abov^

have been amended in .order to enable the Government to

. induct .people,;;, from^Other wing functioning under the

.Hinis^tny of Commerce. The induction also was not done

^rbi^i'srily: -but. .through D.P.C. The Presidential

prders have ibeen issued only after they were found

suitable->y ^the-p.P,C.,,.a properly inducted in

> the.yaripus ,,grades;- ,,on,. .the.basis pf the, qualifying

v| .- . ;.^. ^eryice put vin b,y.-;them., .

T M

The , ,Hon'ble.,;Suprem^^ Court in case of Sh.

norioKQin M^ ^nd,.. ors. Vs. I.H. Mennpn and ors.
^ reoorted, in AIR 1982 SC 101 has held as follows;-

.. .,^ ",i^h..en..perspnnel drawn from different

sources,,,^re being absorbed and integrated

.r.r .. .. it is primarily for

. VI ..the .Goyernm.tn^,or the executive authority

r,. -> _> .cojicenned ^t^p decide as a watter of policy

«h9t< the, equatipn pf posts /should be

01 VTf'iO

. i

srij

h':

^ •?{

gn-'d^

•Gl

sHi cint . ;L.

.v; ®fficted.. . The courts Will be interfere

- r ... t f-. - 7. 5; ';: ;W i th §uGh :a dec is ion, unl ess. i t is shown

, b,p,, |irbitrary, unreaspnable or unfair,

..^j-and if; . .no ..manifest v - unfairness or
j •./ri ' IC q I::9 : sl'l.

M dsvf:..::; unreason,^blenfe^ is made out, the Court

b:'In ''-j ;r;0 f T•'b;"!''-J

i'l ?

1

/-r
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will not sit in appeal 3nd exatnine the
: • • • .'• - •• •• • '••'• •••' •-.• •' .- ..

; propriety or wisdom of the principle of

; Equation - of • posts . adopted by the

Goverrmisnt." - •;

- It is well settled that the power to frame

rules to regulate coriditions 6f service under the

proviso to Article 309 of the Constitution carries

with it power" to ' amend ' W ' ^tter " the rules

retrospectively as was held by the Hon'ble Supreme

Court in the case'of B.S. 'Vadera Vs. U.D.I. S Ors.

" reported iti' 1968(3) SCR 675V U.O.I. &

' ' ' Ors. 1975 (3) SCR 963V Nagaraj-'^nd ' others. Vs.

State of A.P. & AnH. 1985 'SCC5i23 and'State of JSK

Vs. Triloki Nath Khosa S Ors. 1974(1) SCR 771. It

'Vs equally welt "iettTed that any rule which affects

the right of a person to be considered for promotion

is a cohditibh of service although mere chances of

promotion may not be. The competent authority to lay

down criteria for prbinot-Torf ~is' also-Competent to

change the qUal if iciations. Similarly the authority to

mal^ the Vules" iI Viso competent to change the rules-,

/sm iuthority coRipetertt to'create a new service is also

competent'to iridYcate t^e from which the

initial constitution would be made and how the cadre
\

' strength of that service wilT be determined in the

senior and junior." scales,That authority is also

competent to make' ful eS arid regul at ions to determi ne

the conditions of servite. ' The rules prescribing

' qijaiificatioh/" elW^feiliW' ^ suitability - for

promotion are all conditions of service and these

•J-X-'-'\,.r ri



-20-

, ons can .eu0.ec.ve,. T.s ^
/•:- however. suMect to a recc^nUed pr.ncpUsiiSjrJW'TxT^^ :•>•'• ?•'>; ^• :i^- v. ;:/- v.-:'• - • ; -v, - -j „ +Vii»- ,-u r. y , , «£•4.e. arauired under the

j!" •, t with "
, + Kp taken away by.amendment with

- • „.- axJi.tAng^r^es-^ann^^^ , ,

.:ri:;t:,.?vsuQh /

«.,..«i.s,,ha.,..,>,ny:^,wav.jnfr,n,ed on the^ n,hU «̂H. •

b.. W.^.Pn,the,„,!>,sH . f' " ' .
• fhe various organised services

..crtmir.ol, «" .! .
b̂n. ,funct3onjn9,.M?Ssr «l? '

Uv,. ta^n place.Us cadre strength, fornation of . a new

1 fnr future maintenance9
.riJ 10 service,.laysns J??", „ •

?ru! «s\soa£ jsnttaptjc,!, feon

„H....H.cad.e^newHK,n the ^do^Mn of the e«cut,ve and no
, arbitrariness or unreasonableness has been sho«n by

' . «n the Dart of the respondents m
the applicants on the part u

,d, ri.., ,„c..atsn,..the. ,«ry1«:,:or Inducting peopU and
assigning the. senlorltv oh the basis of length of
their regular service and then „ak1„, their placement

•• • ,„ the seniority list. Constitution of service,
formation of nucleus by Induction/and subsequent
„er,er of another wing and then a^r^giW i""
,ntegrated seniority list on the basis, of their length

ee .:in the respective g^ based on proper
classification caW be. dpffias arbitrary

3
v' ;/,,
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discriminatory and in no way we find that the scheiie

of the creation of the service or initial induction or

subsequent maintenance in any way affects or impairs

;the accrued Tights of the applicants. ^-Whatever has

ibeln done is v^ i n he i niterest r ^f ^ "seryice> i ts -

constitution, its furihiBr expahsion. 'It^ c be a

r closed cadre , wit^ a ! nipnoplr^ Joint

Control!ers/Dy. \ ;Giiief Cbhtrol under

the Ministry of Commerce' and?"; since :the export

promotion cadre ietc were ^Ire^dy^in^existence under

the same Ministry and under'the s¥me ChiController ,

of Imports and Exports it was reasonable! and feasible

to induct them. After hearing the 'rival contentions

and going through the irecbrd" of ;s and after

hav1ng given anxi ous consi deration ^tb the ri val

contentions, we do not 'find" 'any -^arbitrariness or

unreasonableness either I'h ihe^^^^ 'i of the

service or in the preparitioh'of'the seniority list

and accordingly, the Q.A. Nb^.2115/90 1603/89 fail^

and are dismisse^ ' .

liear their own costs.

'T^avirlg "the parties to

A copy of this order be ^placed in both the

Ac

<B.K?^^ngh)

Member(A)

/vv/

vy "O-

:{' (J.P. Shapma)

' ^ Meraber(J)

C^r


