IN THE CENTRAL ADMINISTRATIVE TRIBUNAL PRINCIPAL

BENCH
NOE W D E L H I
0A No, 1601/89 * 199,
MR NC. {92 l/'aa :
Shri Prem Prakash Petitiener
3hri BeS Mainee |  Adyocaie fer the applicant,
Versus

Union eof Indiz & Ors, Respondent,
Shri, Indsriit Sharma_ Adveacate fer the Respondents,

i' o —

CORAM

The Hen'ble Mr. M.M Mathur, Member (A)

The Hen'ble Mr., S.R Samwar, Judicial Member,
_ oy . C

. JUDGMENT o |
(ef the Bench delivered by Hon'ble My, S.R Sagar,
Judicial Member)

/

_ The applicant whe was TeC.M (Grade III) in Ngrthern
Railway since 2=8=71 and was subsequehtly promatéd as ToCeM-
Grade II in the yzar 1976, joincd as a Telehpne Operater in
1981 As a result of restructuring of the cadre in 1983, the
applicant was not ®iven his due promotion in the next higher grade

- of Senior Telepkne Dperatc$;hencc he has mevsd this application under

. . . _ | Rl
Section 19 of the Administrative Tribunals Act, {hereinAreFerred

te as "Act") for the following reliefse;

’
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} RELIEF  SOUGHT

1e That this an'b;eATribunal may be.pleased te ﬁuash the
impuanod erderé and di?ect the r espendents ts reserve the second
p;st‘of Head Telephane-Operat;r arade fs, 550-750, fer SC candidatess
2e That this Hﬁn'biﬁ Tribunai may be/ further pleaSe; te direct
the respondents te égll appliEant alse ?ar the sslection pest ;fﬁ
Head Telephens Operater scale Fs, 550~750, which is eeina to be
he ld én 21-8~1988, | |
i’ 3e xThat this Hen'ble Tribunal may be further pleased té_direﬁt
hﬁhe::espondent5~ta give tha.bsnefitlaf pramatimn\ta the épplicant
to the grade of Fse 425—700 WUelefe 1=8-82, the date from which,
. owdae
w _ ‘ the posts sf Telophonekuere upgrased and both the upgraded
.pests in. scale s, 425-7DD:uere filled up by pramotlng general
Eategery candidatés'ignoring‘the(applicant, uhé-was'the senlor
mest candidate ?ar promotion against the ubgrade& peste’
4o That this Hsn'bie Tribunal may be further pleaéed te direct
the rasp@nﬂents te fix thekpay of pﬁe applicant in erade
| &u 425=700, frem 1882 and pay him arrears aléa. | Ai
Se © That any*ither.ur further erdgr, which thisiHon'bla Tribunal
‘may deem fit and pruber underAfhe circumstances of the case, may

alse be passed in favour of the applicantJ

Be That the cests sf the preceedings may alse be‘auarﬁeﬂ i

e

faveur of the applicaht ;L////// ' : . ' §§V/_
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Briefly stated the facts &f the case are that the
applicant Shrit’Prem Prakash joined the service in Nerthern Failuay
on 2=-B8=71 iﬁ Talc-csmmunicati@n and later an jeined g3 a.Telephene
Operater in 1981 Orade fse 260-400. Thers vas a large scale -
restrnucturing ef the ﬁadre in. 1983 and aé ayrasdlt of restructuring
af the cadre twe posts of Senier Telephone Uﬁeratmrs in Grade
fse 425;700 and ene post ef Telsphone Operater in Gréde(%.SBB;SGD)
uere upgradéd.v In accaréance with the Railuay Beard Orders, upgraded
pests uere te be filled Qp enly by scrﬁtiny ef redmrds. The applicant
was the senier mest Telephone Operatsr and, therefore, he ousht to
have been-pramsted against one s?-thé tuo upgraded pests iﬁ the scale
Roe 425;700 as ene sf the tue pests was te be reaserved fap the

SC empleyse in accerdance with the r@steringf

\
_ . But the respondents instead of cmnsidaring the applicant -
fer premetien en ene Qflthe salé ppsts'the same uwsre given to ths
Genperal categery emplayses, The applicant maﬁs~represéntations dated
8=9~83 and 15-2-84 which went unhegded, His final representation

dated 12-6=89 was, houever, replied by the respondents vids their

letter dated 31-7-89‘(Ann. A=7). - The respendents have rejected the

applicants last rep:esentatien dated 12-6-89, Besidés the above,

‘respondent Nes 1 is geiﬁ@ to held a selgctien for the pest of Head
Telephane Operatmr'Graia Rse 550;750 and has askgd Sh, Bhanuwar Lal

Senier Telephone Oparater Grade f5, 425-700 to attend the selecticn
ignoring the claim ef the]applicant; hence this applicatien,

The applicstion has been contested by the réspandents.

Admittine the factual pesitien, they have mainly ccntended
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that tue pests ef Senier Teleghene Uperators in scale
Pse 4é5-700 and ene pest 8f Telephene Dperéter Gradé
Roe 330—560 were upgraded w.s,f. 1=B«83 but subsequently
ohe pest ef Segier Talehﬁmne Operater Gradév&..425~700 was
witherawn by the Geperal Manager (P) Néu Delhi viede his
letter dated 20=1=84 and thﬁs there remained ene pest sf
Senier Telaphens Operster at Bikaner Divisien'kﬂnn; Red).
.'Th; respondents have admitied that the applicant‘uas the
Senier mest SC Telaphene Operater in gradefs, 2604400 as on
T=8=83, Thby have centended that the pest ef Senior
Telaphone Operater was nan-se}actinn pmsi’which was
filled up frem the Senier mest Tcldphene Operater wverking
in Grade fs, 330-560., As there raﬁainéd only ene pest
@f Semier Telepheone Operatsr the applicant cauld net be
premeted on that pest. They have further contand-d that
15 - 3.~ 8

ths reprasentatlon dated B=9=83 and @ﬂZgﬁeq/Sald te have
been suybmitted by the applicant were net received by the
Tespendents hencs no QUéstien ef their reply arese, The
reprasentatien datai-12;6=89'uas replied vide letter
dated 31-7;89. Under'thelpresent~ﬂules, the apblicant
islnot eligible te appear fer selection toc the paest ef
Head Telephanevﬂperatar and, therefore, ne question ef
calling the applicant fer that sélectian arises,

Accerding tc the Rules, minimum pericé of service
fer eligibility fer prometien uithin Greup 'CY' should be .
twe years in the‘immediate louer grade irrcsaectiva of

whether the employees belong to reserved community er net.

\\/




The applicant is neither uwerfing ner has randered
twe years service in thé immediate grade of R, 425-700, he is
net eligible fer selécti@n te the-pest,ef Head Telsphene
Operster, There is ne questien ef fillinsg Qp the ;econd
past ef Head Telshpne Dperata; by a scheduled casﬁe candidats,

On wepsradation of the pest the applicant was pested in ths grade

of B 330=~560, Since the gpplicant was net eligible for
premeticn in Grade ks, 425-700 as there was enly one post in
that erade the sdme pest went te General Categery,

We have heard arguments ef the Learned Counsel for
the parties, The Learned Counsel fer ths respondents has
uahgmentiy arcued on the point of limitation. He has argued
that the matter of prmmofion relates te the year 1983 which
can not be reepened nou after Jzpse of so many yearse
The Learned Counsel fer the appliéant has drawn our attention
to Para 3 of the application uhiﬁh is regariin@ limitation
and_uherein the applicant has declared that the applicéﬁfgu/
is within the limitation peried prescribed in Section 21 of the
Administrative Tribunals Act, 1985, He Eas drawn oufr attention
to the rﬁply.of the respahdents te this para. Ue'haue»saen

the reply wherein the r espondents have‘admittsd para 3, This

admissicn of the respondents Hges- not leave -any room for

argument otherwise on the point of limitzticne

Houever, it is admitted that last representation
dated 12=-6=89 was received in the OFfice of the respondents

and that the same was considered and rejected AN

—
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by the rcspendénts vide their lattér datad‘31-7-89;

Thus cguse af actien arese en the date on which thé

last representg{;an»uas cansidered_and rejected,
Frem this peint of vicu.the applicgtien is within time,

In this cennectien the Le_rned Ceunsel fer
applicant has cites A.T.R 1988, CAT I. Sh. Bhavan Lal
V/s U;D.I and ethers, BE@n of the points invelved
in that case uaé regardihg peried of limitatien énd
it was te ba'censidergd as ti»whathur after rejecticn of
ah marlier reprcsentatimnlfurther representatien weuld:
enlarge or not.the peried éf limitgtdens:i: The Prinéipal
Bench in th,t case obserued-as_fnllausgw

" While it is true that limitatien is ta run

from the date ef rejection ef a representatien, the ‘
sameluill net held assed uhere the Department cencerned
chooses to entertain a further representatien an# considers
the sgma, efi.merits befere dispesing of the s;ﬁa. Since
it is, in any case, apen to the Department cencerned !
to consider a matter at aﬁy stage and redresé the
grisvance ar grant‘the relief, even though earlier
rgprssenéatimns have be#n rejscted, it would be
inequitable and unfair to dismiss an application on th
ground of jgymitation with §efer§nce to the date of .
sarlier rejectien where the concerned Bepartment has
itself chesen, may be at a higher level, to

entertain and examine the matter afresh cn merits and

rejected it, ¥
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1t is clear from the abmve‘that the ctontentien of
the respondents counsel that the application is barred by the
time can not be accepted, ~As regards the cases,'(1975) 1s
Suptéme Court Cases 152, She PS5 Sada Shiv Swamy V/s Stafe of
Tamilnadu and (1973) (2) SeL.R Jagdish Narayan U/s State of
Bihar (SC) 521, cited on behalf ef the respondents are
disﬁinguishable and are noﬁ applicable in the present case,
Thefe is nothing in eigher of ‘the said cases to shou thati

‘ e A

representation was ever made by aggﬁof the applicants at any
eérly stage or say after expiry of periecd of limitation and
that representation wes ﬁqnsidered and‘rejecteﬁ by the
Department and in such positionhhe cause of action weuld have
been held not to have arisen on the date the last
_representation uaé'ccnsidéred and rejected. Both these cases

[

sre, therefere, of no help to the respondents;

. ‘Cbnsequently it is hereby held that the application

is not barred by time,

As regards .the questions of ﬁromotion of the
applicant in grade Rs. 425=700 and calling him for selection
in the grade fse 5505750‘are concerned, it may be'ététed
£hat admittadly.there was a large scale re~-structuring of
the cadre in 1983, For proper appreciation of the position

the letter dated 10-8-83 (Ann., A-~2) is extracted Belows-

Northern Railuay
N ] Bikanar Diyision

No. PST/561 E S&T/Restructuring Dated § = 10=8=83
TeCol,/BKN C/=. Dap(pr and Asct)
DeSeTeE 1.5eTeE/RLE, 1,54/57T

Subs - Prometion and transfer of telephane bDeratnrs;




1t is a result of restructuring of cadre.of telephone

x99
operators tWo posts of Senior Telephéne Operators &3 grade

f5e 425«7GG(RS) and one post of Telasphone Operator in gragde

Rse 330-560(RS) have been sanctioned, The following stafr

are promoted against phese posts,

S:J Nams Present Station on ‘Paxr& grase on eccupation
¢ grade & promotion GRADE ay en Pay on
Station 2-8=82 1=-8-83
1, She Sher Mehd. 330~550 BKN - 425-700°  580/= 545/
BKN ' ' S
2. Sf, Bhanuar  330-560 BKN  425=~700 425/=  uwith immecdiate
Li:l BKN ' ' BFf‘@Cto
3. Sh. GanB8R  260-400 RS 330=560 330/- 340 /-
_ Che Mudgil BE ' ) :
4o Sh.Mirza , : :
Moliddin 260=400 BKN 330-560 330 /= with immediate
BKN ' effect
5, Sh. Prem 260400 RS | 330-560 °© 340/-  with immediate
' : RS ' ef fect,
Prakash ,
(s/C)

¢

Item No. 1 snd 6 whe have been promoted frem: 1,882 will net

get arrears from 1,8.82 to 31-7-83 .as this is a perferma
fixgtien. Their pay as fixed on 1=8-82 may be charmed,

Premotion of Item No, 2 and 4 is putely on ad-haec basis

as they have been prometed against nau1£ﬁayuacancy of

SC and ST respectively,:

for Divli, Persennel Officer,
Northern Railuay/Bikarer,




s 9

twoe
The above will shou that/pests of Senior Telephone

Uperators 'in grade fs, 425-700 and one pout of Telephone Dperator

. Owd. fuiled
in. grade k 330-560 were upgradedlgldo order dated 10-8—83.

The note written below the said order and extracted above
wvill show that promotion of Item No, 2 and 4 was purely on
adghoc bagis as they.had been promoted against the reserved

vacancy of SC and ST respectively, Item No, 2 will show that

Sh. Bhanuar Lal was promoted tol ‘the next hlgher grade of Rs. 425-700,

ltem No. 4 will show bhat She Mirza Mmhwuddln was promoted to the.
neéxt higher grade of fs, 330=560. . According to the said note

"the promotion of Shy Bhanwar Lal was on the post reserved for
SC and the promotion of Sh, Mirza NohiUddin'uss'on the poét reserved

for 3T~ Here we are not required to consider agythihg aboui the post

reserved for ST. We are concsrned with the post reserved for SC,
Admittedly Sh, Bhanuwar Lal was not SC candidate, It follows from this

that the past reserved for SC in the grade fs, 425-700 was not filled
up‘by SC staff. The pleadings of the parties do not éhou that

!’at the Eime’df the said promotions SC employeess uere hot auailable and
therefore, non SC employee was promoted in the said poste Conversly
it is the case of the épplicant‘ahd alsd the admission of the
fespondeﬁt$ that tﬁe applicant was the.senio: most SC Telephone
.Dperatof at that time, The applicant éhould have,~theréfore, been
considered about his eligibility, The contention of the |
’respondents as coﬁtained iﬁ their reply is:that though two posts

of Senior Telephone Operators in scale of é. 425-700 were upgraded
u;e.f.,?—a-SS éht subsequently one post of Senlor Telephone Operator
was withdrauwn by the General Manager and thus, there remained one
post of Senlor Telephone Operator at Blkaner DlUlSlon. Houevér,

it is clear from the averments made in the reply of the respondents

that at the relevant time in Au3ust.1983, there u - rta%

)
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. were tuwo,posts of Senior Telephone Operators one of

which was reserved for SC. WNaturally, therefore,

the SC Telephone Operstor auailable at that time had a
right to be considered, Learned Counsel for the

respondents has also agreed during the course

of his arguments that the applicant being the senior m
. N . ) " ) . \

most SC employee should have been considered for

prometion in the next higher grade of R, 425-70C0,.

A ' .
Lo =mccordance with the Rules then in forcee The

\

ﬂ. Lesrned Counsel for the respondents has vehemently

argued that the basis of consideration for promotion
' should be the »immediate grade belouw adethe applicaﬁ%

| was tuo grades below the next higher grade in

&u@é%iéﬁ”he was not eligible to be considered,
He has reFerréd to the Rules contained (Ann, R=2)
of the reply. 1t is, however, admitted by the

Lezrned Counsel for the parties that prier to the

Rules es contained in the said Aﬁh. R-2 staff

tuo’grades below could be considered for promotion,

That beihg so the applicant uwho Uas,tyo grades
below at that time was eligible for being
considersd for promotion to the next higher grade of

Bs. 425~700.

The Learned Counsel for the reépondenta

has vehemeritly argued that though there uwere tuwo

, . posts at that time but one of those posts
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wag withdrawn subseqﬁently in 1984, According to him
" there remained qnly éne postfv But presently it is
clear thet post which remained as a result of the
order passed subsaquentlyﬁ?anuary 1984 is still

occupied by the said She Bhanwar Lal, Ue havs already
showun hereto-fore tﬁat as per Ann. A=2 the post occupiéd by
She Bhanuar Lal is the post reéérued for SCe This |

post does net appear to have been deereserued‘at any

point of time SUbsequant%o the prometion of Sh, Bhapwar Lal
on this post; ‘However, in vieuw of what has been

said and disésted above the position has become

quite clear that the applicant was eligible tg be ~ L e

considered fer promotion in grade &.v425-700;ﬁﬂ%w?wbﬂq&;‘
According to the respondents themselves, it was a
non selection post and, therefore, it was to be filled

up in accordance with the seniority on the basis of

scrutiny of fhe service records,

In view of the above, we feel inclined
that the applicant should have been considered far
promotien in the nexf higher grade of fs. 425=700 against
the reserved vacancy in August 1983, Accerdingly, the
réspondants are -hareby directed to conéider the
applicant for promotion against the r'eserved vécancy
of Senior Telephone Uperator in the scale of R, 425-700
as was available in August 1983 and if he is found to
be Fiﬁ.fﬁr promotion he should be promated accordingly
Weeefos due date with sil consequential benefits aﬁﬁ?%ﬁ&t
which he actually joins as Senior Telephone Dpéfator
his'pay should bs Fixediaccordingly but he shall not

be entitled to any arreara of pay/allowances for the

~ period he has not performed any duties against that post,

-

W




fhese directiens shali be cmmﬁlied with by the
raépondgnts within & period of three months Fraﬁ the date
of recéipt Qf'this order,

Now arises the questibniof calling the applicant
for the selection pest ef Head Telephone~0pérator in scale.
E SSU-?SD; Admittedly thg vacancy of that pest has arisen in

1885, Admittedly earlier Rules fegafding promotion within
Group 'C ' have since been fevised4in 1987 (Ann., R22),
According to reQisea fulesféhe zone of consideration for
. prometion to selection pest 18 reguired to be given to the
- immediate lpuer gréde, and in that grade minimam p?rioQ of
service Far;gli@ébiﬁiﬁ?yﬂanapromotion shall beﬁfue Years,

u The conditions regarding minimum seryice was alse
explained in the said Rules}%tbéﬂnn. Re27 of ‘the reply, It is
laid deun that the condition regarding minimum service
haé to be Ful@ille! at the time of actual premetions Thus an

®  enpleyse wha is in the immediate lower grade can be considered for
selection in the next higher grade kY% he shall, if he succeeds,

actually be prqmetéd énly if the condition regarding minimum

service in the immedigte lower grade has been fulfilled by him,

Since the applicant is not in the immediate lower @rade at present

he is not entipled te be considersd for selsction in the next

high2r grade ef R, 550=750,

His'aligibiiity for being censidered for selection
. in the said post would depénd upon his promotion on the post ef
Senier Telephone Dperator.' The question'o? his éromotion en the
post of Senpior felaphsne Uﬁerator as directed by us is te be

considered by the respondents ' and, therefore, we hold that

éuya applicgnt if promoted on the post of Senior Telsphone Operator




would become =ligiblea for selection to ﬁhe pest

of Hegd Telephone Operator in the scals of ks, 550=750,

At the rpauest of the counsel for the
Parties we have heard this application on merit
and at admission stage, The applicatien is admiited

and disposed of BCCOTdihgly. The M.P too stands

sisposed ef accordingly., There will be no orders as to

coatsy _ | _ ' |

p

(Hon'ble MM Nathur) /,//

Namber (n) ‘(”*‘ e e,




