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JUDGMENT
(®f the Bench delivered by Hcjn'ble Mr, 3.R Sa^ar,
Ju-ilicial Member)

I

The applicant who uas T.C.M (Grade III) in Northern

Railuay since 2-6-71 aniri uas subsequently prora®teel as T»C,ra :

Grade II in the year 1976, joined as a Telehpna Operator in

1991. As a result of restructurincj of the cadre in 1983, the

applicant uas not §is<'en his due promotion in the next higher grade;

of Senior Operator,-; hence he h»s m=v»d this application under

Section 19 of the Administrative Tribunals Act, (hereifrTererred
A

to as "Act") for the follouing reliofs-;
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RELIEF SOUGHT

1. That this Han'ble Tribunal may be-pleased te quash the

impusnoii erders ani direct the r espsndants t» reserve the second

p»st af Head Telstahsne Operator grade Rs» 550-750, far SC candidatesv

2. That this Hon'bie Tribunal may be' further pleased te direct

the raspondertts te cgll applicant also for the selection post af^

Head Tele|ah»n8 Operatar scale Rs, 550-750, uhich is ^ain; to be

held on 21-8^1989.

3. That this Hun^ble Tribunal may be further pleased to direct

the r espondlents ts give the benefit #f promotion te the applicant

to the grade of Rs,425-700 u.e.f, 1-8-82, the date from uhich,

the posts «f Telej3h«n8|̂ uers upgraded and both the upgraded

pasts in scale Rs* 425-700. were filled up by promoting general

category candidates ignorinc)'^ the applicant, uho uas the senior

mest Candidate for prametien against the upgraded; pest*

That this Hon'ble Tribunal may be further pleased te direct

the respondents te fix the pay jsf the applicant in grade

fe. 425-700, frem 1-8-82 and pay him arrears alse#
<

5. That any other or further order, uhich this Hon'ble Tribunal

may deem fit and proper under the circumstances of the case, may

also be passed in favour ef the applicant,'

6» That the costs of the proceedintss may also be auarded i^

favour of the applicant
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Briefly stateel the facts ef the case are that the

applicant Sh-rir Prem grakash joined the service in Northern Railuay

on 2-8-71 in Tele-cemmunicatisn anal later on jeined gS a. Tslefahfflne

Operatsr in 19B1 Grade fe. 260-400. There uas a large scale

E«8ti!UCtorin§ ef the cadra in-1983 and as arrssult ef restructuring

0f the cadre tu© posts of Senier Telephone Operatcrs in Gra^e

fe, 425-700 and one post ef Telephone Operater in Grade(Rs,33Q?>560)

uere uparaded. In accoreiance with the Railway Beard Orders^ upgraded

pests uere t© be filled up snly by scrutiny ©f redorsls. The applicant

was the senier m»st Telephone Operater and, therefore, he ©ught to

have been premated against ena sf the tuo upgraded pests in the scale

te, 425-700 as Bne sf th® tu© pests was te be reserved f»B the

SC empleyae in accsrriance uith the restering.'

But the respcnaients instead ®f considering the applicant •

fer prematien on ena of the said pests the same uere §iven to tbs

General category emplayees. The applicant mads representations dated

8-9-83 and 15-2-84 uhich uent unhe^ed. His fin'al representation

dated 12-6-89 uas, however, replied by the responiients vide their

letter dated 31-7-89 (Ann, A-7). The respondents have rejected the

applicants last rep. esentatien dated 12-6-89. Besides the above,

respondent No. 1 is acing to heli) a selection for the pest of Head

Telephone Operatsr Grade Rs. 550~750 and has gSked Sh, Bhanuar Lai

Senior Telejahone Operator Grade Rs. 425-700 to attend the selection

ienorina the claim »f the applicant, hence this application.

The application has been contested by the respondents.

Admitting the factual pesition, they have mainly contended
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that tuo posts 9f Senicr Telephene Operators in scale

Rs, 425-700 anil one past sf Telephone Operater Grade

Rs, 330-560 uere upgradefil w.e.f, 1-8-83 but subsequently

ene pest ef Senier Telephene Operater Grade Rs. 425-700 uas

uithiiraun by the General Manager (P) Neu Delhi viiie his

letter dated 20-1-84 and thus there remained ene pest ef

Senier Telephone Operster at Bikaner Division (Ann« R,^).

The respondents have admitted that the applicant uas the

Senior mest SC Telephone Operater in gradefe, 260-4G0 as on

1-.8-83. They have contended that the pest ®f Senior

Telephone Operator uas non-selection pos"^ uhich was

filled up frem the Senier mast Telsphone Operater uorJ<in.g

in Grade fe. .330-560, As there remainod eonly ane post

af Senier Telephene Operater the applicant csuld net be

premeted en that pest# They have further centonded that

the representatien dated 8-9-83 and said te have

been submitted by the applicant were net received by the

respondents hence no question ©f their reply arese. The

representatien dated 12-6-89 uas replied vide letter

dated 31-7-89. Under the present Rules, the applicant

is net elifible te appear fer selection to the post of

Head Telephene Operater and, therefore, na questitin of

calling the applicant fer that selection arises.

According te the Rules, minimum period of service

fesr elisibility fer prometion uithin Group should be .

two years in the immediate louer grade irresoective of

whether thej employees belong to reserved community or net,

k'
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The applicant is neither uorfcing ner has randereni

tue years scryice in the immeriiate grarfe Qf Rs« 425-700, he. is

net eligible fer selection t® the pest ©f Head Telephone

Operator, There is n« questien of fillintj up the second

pest 0f Heaij Telehpne Operater by a scheiluleiy caste canaiiaate.

On BpifraalatiBn ©f the pest the applicant uas pasted in the gra^e
j

«3f fe« 330-560, Since the applicant uas nst elifible for

prsmetien in Graele Rs, 425-700 as there uas enly one post in

that §raiie the same pest uent ts General Categery,'

Ue have hsarBi arguments ef the Learneel Counsel for

the parties. The Learned Counsel fsr the responiients has

VB^pfnently arcued on the point of limitation. He has argued

that the matter of promotion relates te the year 1983 uhich

can not be reepeneti now after ^sPse of so many years.

The Learned Counsel for the applicant has draun our attention

to Para 3 of the application uhich is regarding limitation

and uherein the applicant has declared that the applicatC^u>

is uithin the limitation psriac! prescribeei in Section 21 of the

Administrativ/s Tribunals Act, 1985, He has draun our attention

to the reply of the respondents to this para, Ue haue saen

the reply uherein the r esponcients have admittesd para 3, This

admission of the respondsnts •• rs.O'̂ is'au-s -any- room for

argument otheruise on the point of limitation,

HoueveTj it is admitted that last representation

dated 12-6-B9 was received in the Office of the respondents

and that the same uas considered- and rejected

• ' /
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by, th«s' ressponeients vide their lattsr siated 31-7-89»'

Thua caus® af actian aresse en the date tan which the

last representatien uas censidered and rejected,

Frem this point of vieu the application is within time.

in this connectien the Learned C.unsel far

applicant has cited A.T.R 1988, CAT I, Sh, Bhauan Lai

U/s U.G.I and others, the points inyalved

in that case uas recsarding pericd if limitatiin and

it uas ts be censidered as t• uhethor after rejccticn cf

an earlier representation further representatien ueuld

enlarge or net the perisd ®f limitgtien;Itie Principal

Bench in th^t case •bserved as felleuss-

" Uhile it•is true that limitation is to run

from the date •f rejection #f a representatien, the

Same uill net held fosd uhere the Department cencernfjd

choeses to entertain a further representatien and considers

the same, en-merits befere disposing ef the same. Since

it is, in any case, apen to the Department concerned

to consider a matter at any sta§e anci redress the,

grievance or grant the relief, even though earlier

representations have bei^n rejected, it would be

inequitable and unfair to dismiss an application on the

ground of limitation with reference to the date of •

earlier rejectien where the cencerned Bepartment has

itself chesen, may be at a higher level, to

entertain ansi examine th® matter afresh cn merits and

rejected it. "

W
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It is clear from thes above that ths bontention of

the respondents counsel that the application is barred by the

time can not be accepted. As regards the cases, (1975) 1,

Supteme Court CqSbs 152, Sh, P.S Sada 3hiv Suatny \//s State of

Tamilnadu and (1973) (2) S.L.R Dagiish Narayan V/s State of

Bihar (3C) 521, citeri on behalf ©f the respondents are

distintjuishable and are not applicable in the present case.

There is nothing in ei|5'her of the said cases to shou that

representation uas ever made by sfey of the applicants at any-

early stage or say after expiry of perioei of limitation and

that representation uas considereid and rejected by the

Department and in such positionthe cause of action uculd haue

been held not.to have arisen on the date the last

representation uas considered and .rejected. Both these cases

are, therefore, of no help to the respondents.

Consequently it is hereby held that the application

is not barred by time®

As reqards .the questions of promotion of the

applicant in grade Rs« 425-700 and calling him for selection

in the grade te, 550-750 are concerned, it may be stated

that admittedly there uas a large scale re-structurino cf

the cadre in 1983, For proper appreciation of the position

the letter dated 10-8-83 (Ann, A-2) is extracted Belouj-

Northern Railway

Bikanar Division

Noe PST/561 E S&T/Restructuring Dateii J- 10-8-83

T.C,I,/BKN C/- DaO(PF '^sct)
D.S.T.E 1.S.T,E/R.E, i.s;/S7T

2'JbJ- Pj,QinQ_tiQjrL.,and transfer of telaohone operators.

V
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No. Name

It Is a result of restructuring or caJre of telephone
operators tlWb posts of Senior Telephone Operators iS'grade

Ss. 42S-7ao(RS) and ono post of Telephone Operator in graie
li!. 330-560(RS) have been sanctioned. The follouing staff

are prc3motBci against 'jihese posts»

Present
frade &
Station

Station on
pramQtion

Pay & grade on eccupation
GRADE Pay^'^n "Pay on

2-S-82 t-8-83

1, She Sher Mohd, 330-560
- BKN

2» Sn. Bhanusr 330-550
Lai • BKN

3, Sh, Gang§h 260-400
Ch. Wuaigii BE

4e Sh.flirza
PlbHieJdin 260-400

BKlil

BKN

BKN

m

BKN

RS

425-700

425-700

330-560

330-560

330-560

580/-

425/-

515/-

uith immediate
effect.

330/- 340/-

330/- uith immediate
effect

340/- uith immediate
effect.

5» Sh, Prem

Prakash
(S/C)

260-400
RS

Item No, 1 snd 6, uho ha\/e been promoted frBm;r: 1.8.82 uill not

set arrears from 1.B,82 to 31«-7-B3 as this is a performs
fixatijsn. Their pay as fixed on.1-8-82 may be char^eai.'
Promotion of Item No. 2 and 4 is putely on ad-hoc basis
as they haye been prometed against vacancy of
SC and ST respectively.

far Divl. Personnel Officsr,
Nerthern Railuay/Bikaner.
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The above uill show that/posts of Senior Telephone

Operators in grade fe. ,425-700 and one post of Telephone Operator

in grade te, 330-560 were upgraded vide order dated 10-8-83,

)fo

The note uritten belou the said order and extracted above

uill show that promotion of Item No, 2 and 4 uas purely on

adrhoc basis as they.had been promoted against the reserved

vacancy of SC and ST respectively. Item Wo. 2 uill shou that

Sh, Bhanuar .Lai was promoted to', the next higher grade of fe, 425-700,

Item No. 4 uill shou that Sh. Mirza Mohiuddin uas promoted to the,

next higher grade of Ra, 330—560, • Accorsling to the said note '

the promotion of Sh, Bhanuar Lai uas on the post reserved for

SC and the promotion of Sh, Mirza Mohiueldin uss on the poi-t reserved

for ST- Here ue are, not required to considi'er anything about the post

reserved for ST. Ue are concsrned uith the post reserved for SC,

Admittedly Sh, Bhanuar Lai uas not SC candidate. It follous from this

that the post reserved for SC in the §rade Rs, 425-700 uas not filled

up by SC staff. The pleadings of the parties do not shou that

^at the time of the said promotions SC employees uere not available and
therefore^ non SC employee uas promoted in the said post, Conversly

it is the case of the applicant and also the admission of the

respondents that the applicant uas the senior most SC Telephone

Operator at that time. The applicant should have, therefore, been

considered about his eligibility. The contention of the

respondents as contained in their reply is that though tuo posts

of Senior Telephone Operators in scale of Rs, 425-700 uere upgraded

u.e.f, 1-8-83^ ^t subsequently one post of Senior Telejihene Operator
uas uithdraun by the General Manager and thuSj there remained one

post of Senior Telephone Operator at Bikaner Division, Houever,.

it is clear from the averments made in the reply of the respojidents

that at the relevant time in August 1983, there l; ; r ;

.. —^ - - - '
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uere two,posts of Senior Telephone Operators one of

uhich uJas reserued for ^SC« Naturallys tharefoie,

the SC Telephone Operator available at that time had a

right to be considered. Learned Counsel for the

rsspondents has also agreed during ths course

•f his arguments that the applicant being the senior m

most SC employee should have been considered for

promotion in the next higher grade of Rs. 425-7G0j.

SSi accordance uith the Rules then in force® The
l\

Learned Counsel for the respondents has v/ehemently

argued that the basis of consideration for promotion

^ • tshould be the immediate grade belou and^the applicarti

uas tuo grades belou the next higher grade in

qL-yitioh'^he uas not eligible to be considered.

He has. referred to the RuIhs contained (Ann, R-2)

of the reply. It is, houeuer, admitted by the

Learned Counsel for the parties that prior to the

Rules as contained in the said Ann, R-2 staff

tuo grades belou coulii be considered for promotion.

That being so the applicant uho uas .tuo grades

belou at that tims uas eligible for being
1

considered for promotion to the next higher grade of

Rs. 425-700,

The Learned Counsel for the respondents

has vehemently argued that though there uere tuo

posts at that time but one of those posts
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uas ujithdraun subsequently in 19S4. , Accardin© to him

there remained only one post. But presently it is

clear that post uhich remained as a result of the

order pasasa subsequent."ly: January 1984 is still

occupied by the said Sh. Bhanwar Lai, Ue hav/e already

shoun hareto-fore that as per Ann» A-2 the post occupied by

Sh, Bhanuar Lai is the post reserwed for SC« This

post does not appear to have been de-reserued at any

point of time subsequantfco the promotion of Sh, Bhanuar Lai

on this post, Houeuer, in vieu of uhat has been

said and discussed above the position has become

quite clear that the applicant uas eligible to be '• . jc

considered for promotion in grade Rs, 425-700>^

According to the respondents thsmselvesj it uas a

ncn selection post and, thereforey it uas to be filled

up in accordance uith the seniority on the basis of

scrutiny of the seruice records.

In vieu of the above, ue feel inclined

that the applicant should have been considered fair

promotion in the next higher grade of Rs. 425-700 against

the reserved vacancy in August 1983, Acccrdinglyj'the

respondents are hereby directed to consider the

applicant for promotion against the r^eaerved vacancy

of Senior Telephone Operator in the scale of Rs, 425-700

as uas available in August (1983 and if he is found to

be fit. for promotion he should be promoted accordingly

u.B.f, due date with all consequential benefits and~^^S^
uhich he actually joins as Senior Telsjihone Operator

his pay should be fixed accordingly but he shall not

be entitled to any arreara of pay/allouances for the

period he has not performed any duties against that post.
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These clirectiGns shall be csmplied uith by tha

rsspondents yithin tCki period of three months from the date

of receipt of this ordsr*

Nou arises the question of calling the applicant

for tha selection past ef Head Telephone Operator in scale

Rs. 550-750. Admittedly th® vacancy of that post has arisen in

1989, Admittedly earlier Rulss regarding promotion uithin

Group *C ' haue since been revised in 1987 (Ann. R-^2).
/

According to revised rules- the zone of consideration for

promotion to selection post required to be giwen to the

immediate lower grade^ and in^that grade minimam prriod of

service f or; ©ligibMityyCoinapromotion shall be two years.

The conditions regarding minimum service was alsa

explained in the said Rules^at^Ann, R-2)^ of the reply. It is
laid deun that the condition regarding minimum service

has to be fulfilled at tha time osf actual premetion# Thus an

ampleyoe uha is in the immediate louer §rade can be considered for

selection in the ne^^t higher grade by4j he shall, if he succeeds^

abtually. bs prometed anly if tha conaiition regarding minimum

service in the immedigi4;e l®uer grade has been fulfilled by him.

Since the applicant is net in the immodiate lower grade at present

he is not entitled t© be considered for selsction in the ncixt

higher grade ®f fe, 550-750.

His elifibiiity far being considereei for selection

in the said post uould depend upon his promotion on the post of

Senior Telephone Operator, The question of his promotion on the

post of Ssnior Telephone Operator as directed by us is to be

considered by the respondents and, therefore, ue hold that

applicant if promoted on the post of Senior Telephone Operator
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would bacome eligible for seleetion to the pest

of Head Telephone Operator in the scale of Rs, BSO-TBQ^

At phe request of tha counsel for tha
\

Parties ue hav/e hearal this application on merit

and at admission stage. The application is admitted

and disposed @f accordingly. The flaP too stands

disposed sf accordingly. There will be ne orders as to

cents;,'

(Hon-ble r.l.« Bathur)

Wember (A) . . .•-•si .\o< . ;:g3ydaGi^^Inember

f r\


