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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
4 | NEW DELHI 4

O.A. No. 1588/80
T.A. No. : 139.

DATE OF DECISION 2. 8.199\

Kharaiti Lal Bhalla Petitioner

Shri B,S, Mainee Advocate for the Petitioner(s)
Versus

Union of India & Ors, Respondent

Shri O,N, Moolri Advocate for the Respondent(s)

CORAM
The Hon’ble Mr.Jue}ltic‘e Amitav Baperji, 'Chairman.

The Hon’ble Mr. 1.K. Rasgotra, Member(A),

r~
Whether Reporters of local papers may be allowed to see the Judgement ? -

To be referred to the Reporter or not ? .*‘@ug '
Whether their Lordships wish to see the fair copy of the Judgement ? -
Whether it needs to be circulated to other Benchies of the Tribunal ?
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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH-
NEW DELHI,.

REGN., NO, OA_1588/89. DATE OF pECISION: 3- 5 7/
. L \
Kharaiti‘Lal Bhalla ) ese Applicant,
Versus \
Union of Indie & (Grs, . eoe nRespondents

CORAM: THE HON'BLE MR, JUSTICE AMITAV BANERJII, CHATRMAN,
THE HON'BLE MR, I.K., RASGOTRA, MEMBER(A),

For the Applicant, 've. Shri B,S, Mainee,
Counsel, :
For the Respondents, ees Shri O.N, Moolri,
: Counsel,

‘(Judgement of ths Bench delivered by
Hon'ble Mr, Justice Amitav Banerji,
Chairman)

A short point for consideration in this Original

Application {(0.A,) is whether the applicant is entitled to
’ service -
the benefit of his previcus/from 10,2,1945 to 21,3,1957
prior to his Railway service from 22,3,1957 for the purpose
of fixing the initial salary and pensionary benefits,:
|

Shri B.S., Meines, learned counsel for the applicant,

stated that the applicant is entitled to count his military

\

service for the purpose menticned above, He vas not called
upqﬁ for exercising option, otherwise he would have done sa,
Nevertheless, he would be entitled for counting of his military
service rendered prior to Railway Serviece, He retired

on 30,4,1986., He relied on the Railuay Board's letter

No, E(NG) 11-6 RE/1/22 deated 19.11,1970, in which it was

stated that the provisicns caontained in the Rule 34 of the

Oty



‘stated that the applicant was appointed as Trains Clerk

L B

Railway Establishment Rules & Lasbour Laws will have

retrospective effect from 1.1.1956, instead of 30,5.60

~

as stipulated in the order dated 19,1.1970, He also reliéd \
6n the letter of the applicant £o the”General;Managér;
Northern Railuay (Annexure A-2) dated 22.2,1956, and also
referred to-ﬂnnexufe AQ1D; dated 10.6.%988 regarding

counting of military service for the purpose of pensionary

benefits, Learnsd counsel also referred to tha decision

‘of the Principal Bench of the Tribunal in T-S8 of 1987

SHRI BALWANT RAJ RAWAL VS, UNION Of INDIA, decided on

!

9.11.1987, where the Tribunal held that the Railway servant

‘who had rendered service in the Army sarlier would be

entitled to the benefit of his previous service,

Shri O,N, Moolri, learned counsel for the respondents,

dontended that the applicant was not entitled to count

his previous service rendered by him in the Army for he

had not exercised the option for doing so at any time,
There is neither any abplication by the apﬁlicant nor any
order by the Railways in respect of option, He further
on '27,3,1957, and it was not admitted that he épplied for
counting of Military service immediately, That was done
fcr'the first time only 06 26.2.1988? He ;élisd on the
printed cir&ular N0.17519, issued by the éailuay Board,
Even the further chance to exercise the optiocn civen by

N

the Ministry's letter dated 3,11,1978 had nct been complied
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with, It was further urged that in case the applicant had
received any gratuity, then it was incumbent onn him to
have refunded the same before asking for pension,

We have heard learned counsel for the parties and
Le are of the view that this is a csse iﬁ vhich the applicant
should not be denied the benafit of his Army Service, The
plea taken by the respondents is somewhat technical, The
applicant had served iﬁ the Army from 10,2,1949 to 21,3,1957,
i.e, slightly over 8 years, The very next day i,e, 22,3,1957
he had joined the Railuway service, He retired after 35 years'
of service, The sole question is wie ther the applicant is
entitled to the benefit of previous serviee for fixation of
initial pay and pension, In the normal course, he should
get the benefit, but tﬁe objectign is that the applicant
never exerciéed hié option fer Fixation within threé months
of the‘joining of the Railways and within the enlarged period
given by the Railways in 1978-78, The other objection taken
is that he made the application to the Railways only tuo
months before his retirement.

The decision of the Railway Board is that a.person

who has rendered service in the Army before joining ths

Railuéys is entitled to pension, Certain procedures have

‘to be complied with, If the procedure is complisd with,

not
there is/an iota of doubt that he would get it,

The point, therefore, boils down to this,fas the applicant
been deprived of the pensionary bénefits merely because he

had not opted for pension thereof? Une pertinent fact

b/
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has to be noted at this stage, How is the option to
be exercised? Who is to intimate to the party and ask
. is
his vieus about exercise of option? Undoubtedly, it/incumben
on the employer to intimate to the applicant that whether
he would like to opt for pension, It is only then the
employee gives answer one way or the other, He may decline
in some cases where he is in receipt of a large amount
of gretuity, and is unable to refund the same, But vhere
he is able to .refund the seme, he would do so in order to

get the benefit of pension after completion of Railway

Service, In that event, his previous service would also

be taken intu account,

A similar view is taeken in the Single Member Bench-

decision in the case of BALWANT SAJ RAWAL VS, UNION OF INDIA

(T-98 of 1987), -decided on 9.11.1987, The Single Member
held:

"In any case, it appears clear that the applicant is
entitled to fixation of pay taking into account the
service rendered by him in the Army, This is clear
from the various circulars issued by the Railuay
Board and is alsc confirmed from the benefit given
to S/Shri Tek Chand Kalra, K, Adisssan and Harminder
3ingh, In the circumstances, the application is
allowed, The respondanté are directed to refix the
salary of the applicant at a higﬁer stage taking
into account the service rendered by him in the
Army, He must get full benefit of Railuay Board'®s .
letter No, E(NG)11-6 RE/1/22 dated 15,11,1970 fixing
his pay retrospectively without raising the question
of an option being exercised or not by the applicant,
He should alsc be egligible to all conssquéntial

benefits of such refixation of salary, The respondents

,-\a
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may refix the salary and make all the payments to
the applicant within 2 period of three months from
the receipt of these orders by the respondents.

]

There will be no orders towards payment of any penal

intersst or costs”,

It will be relevant to cite Rule 34 of the Railuway

‘Establishment Rules & Lgbour Lauws:

NEy.Combatent Clerk - The service rendered by combatant

clerks (Sepoy and above and equivelent rank in Navy
and Armed Forces) may he treated as equivalent to
service as clerks/junior clerks/storemen in Railuays
irrespective of the pay drawn in Armed forces and
when such persons are absorbed in such posts on the
Railways, their initial pay may be fixed at a higher
stage in the scale above the minimum, egual to the
number of completed years of service as combatant
clerks. (R.B's No. E(NG)63 RE 1/22 of 25,7.63) (N.R.
S.No, 2191). These orders are applicable to ex-
combatant storesmen also, (R.B's No, E(NG)-II 63 RE/
1/22 of 7-11-63 (N.R., S.No, 4546) % '

"The period of service rendered by ex-comba-tant clerks
on their sppointment as clefks/junior clerks/storesmen
on the Railuways prior to 30,5,60 is to be excluded for
purpose of fixation of pay only, It will not however-
affect their position regarding senicrity, pension,
gratuity ste. (R.B's No, E(NG) 11-63 RE 1/22 of 19.1,70),
The Railway Board have vide their letter No, E{(NG} 11-

& RE/1/22 of 19,11,70, decided that the provisions
contained in the aforesaid paras will have retrospective
effect from 1,1.1956, instead of 30,5,60 as stipulated

esrliex?

. "Ex-Combatant clerks re-employed as L,D.Cs/Juniocr

clerks may be given an option to get their pay refixed
with effect from 1.1.56 ar from date of their appoint-
ment, as ths case may be, The option should be exercise
within six months from the date of issue of the afore-
said letter and opticn once exercised, will be final,

No arrears as a result of the application cf these
orders relatirnrg to the period prior to the date of

issue of this letter will be admissible,

At the time of re-shployment of ex-combatan£s clerks/

storemen on the railways, a reference to the orders

-econcerning pay fixation should be made im the letter

of offer itself, A specific mention that the Erson

[£7]
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so appointed has toc exercise the said option within
three months of his re-employment end such an pption
once exercised will be treated as finel. (R.B's No,
E(G)B4~EM-1/1 dated 1.4.85)(N,R., S.No, gren) ¥

The =bove orders shou that the benefit of the Army
service uoul; be available to the appli;ant for he joined
the service-in 1957, Reference may be made to the Railuay
Board!s letter No, E(NG) 11-6 /RE 1/22 dated 19;11.19?0.

The Railuay Board's letter No, E(NG)ESﬁRE 1/22 dated
25.7.1963 makes it'clear—that the service rendered by
combatant clerks may be treated es equivalent to service

as clerks in Railways irrespective of the pay drawn in Apmed
Forees and when such persons are absorbed in such posts on
the‘RailanS, their initial pay may be fixed at a higher
étage in thé scale above the minimum, eéual to the number

of completed years of sé?vice as combztant clerks, It

is subsequently clear by tﬁeir letter datéd f.11.1963 that
these orders are éléo appliceble to ex=comba-tant store-men,

The above Rules make it obligatory on the Railways
to re=fix the salarylof the ex-combstant clerk at a highser
starting pay taking into consideration his previous service

in the Armed forces of the Union, Consequently, the guestion

of exercise of option will also depend when it is sought

-

by the Reiluays, A benefit which is available to an employeo
on the exerciss of an Optioﬁ will depend on the employer
bringing to his notice the above provision or opportunity
to the employee, It is only then he can exercise his

option, It is not a czse where he was made awsre of the

provision of exercise of option and he did not avail of it,

-
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\le are, therefore, of the vieu that the benefit of
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his previous service cannot be denied to the applicant on

a £echnical ground, He is entitled to the granfxbf benefit
of his previous service in the Armed Forces of the Union
including pensionary benefits and we hold accordingly.

.Ue, therefore, direct the respondents to refix the
sala;y of the applicant at a higher stage taking into account
the %ervica rende;ed by him in tge Army, He is also entitled
to get full benefit of Railuay Board's letter No, E(NG)11-6
RE/1/22 dated 19,11.197D;F12£ng his pay Tetrospectively

without raiéing the question of an option being exercised

. or not by the épplicant. He- is alsc éntitled to all conse=-

duential benefits of such refixation of salary, and pensionary
benefits, He is also liable to refund the gratuity paid to
him, if any., The respondents are fﬁrther directed to refix
his. salary and make all the payments to the epplicant within

a period of three months from the date of receipt of a copy

of this order by the_respondents, We order accofdingly, e
are, Howeuer, of the view that the applicant will not be

entitled to any penal interest: Costs on partiss,
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(T.K, R scgﬁgﬁf ) (AMITAV BANERJI)
MEMBER (A ) CHA IRMAN
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