The Honsble Mr. P,K. Kartha, \l'ice—Chairmaﬂ (JUdl.)

CAT/7/12

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI 43 -

O.A. No. 1547/89

T.A. No. 199

DATE OF DECISION 17.8.1990,

shri S.C. Sharma Revitioner Applicant

shri B,8, Srivastava Advocate for the PétitionetgsyAppl icant

Versus

. Union of India & Others Respondent

Nons - Advocate 'fof the Respondent(s)

The Hon’ble Mr. 'DoKe Chakravorty, Administrativs Nember.

Whether Reporters of local papers may be allowed to see.the Judgement ?jw

To be referred to the Reporter or not 70 .

Whether their Lordships wish to see the fair copy of the Judgement ? .
 Whether it needs to be circulated to other Benches of the Tr‘ibunal ? /

.

(Judgement of the Bench delluered by Hon'ble

—e——

Mr, (B Ke ,_B_h:zk 2054V = Mbmbar).

The grievance of the apglicant is that a sum of
Rs,1728/= has beasen wrongly recovered from his salary

on the ground of a mistake committed by the respondents,

Despite service oF notice on the respondents, they did not

en ter appe arance or file their counter-af’i’lda\ut. Several

opportunltles were given to l.nem +to flle the counter-
affidavit. Accordingly, the Tribunal directed on 28.3.901
‘that the respondents have forfeited their right to file
the counter-affidavit, |

2. ~We have heard the learned counsel for the afplicant

and have gone I:hrough the records of the case carefully,

The facts of the case in brief are as follous, Ths applicant

Q. joined Government service in 1959 as a Sub-Inspector and
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was promoted . as Inspector in 1971. While working as
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Inspector (ordinary grade)s he was promoted to the

Grade of Inspector (Selection Grade) vide order.dated
3.1,1986 of the Collector of Central Excise, Meerut,
Pursuant to tﬁe aforesaid order, the Rssistant Collector,
Central Exciéa, Ghaziabad, fixed the pay of the appiicant
under F,R. 22(c) yvide order dated 1§.2.1986. As the
applicant was getting ﬁs.660/- in the pay;SCale of
Rs.425=800, .as Inspector (0G), his pay as Inspector (SG)
in tHe scale of Rs,550-900 was fixed at the stage of
Rs,700/= with the date of next increment due eon 1.,1,1987,
As the increment falliné due to him in the pay=scale of
Rs5,550=900 was not drawn from 1,1,1987 for over seven
months, the applicant,vide his application dated 24.8,87,
requested the Assistant Collector, Ghaziabad, to drau

the same or intimate the reasons for its non-drawal,

The rasponden?s informed him vide their letter dated
27.4,1988 as followst-

3, It is noticed that you were promoted as

a Senior Grade Inspector in the scale of
R8¢550=25=750~EB=30-800 effsctive from 3,1,86,
The Central Board of Excise & Customs vide

their telex dated 30,10,86 issued vids their
file No,B=12017/28/86-Ad,I1IA had communicated
that in pursuance of the 4th Pay Commission's
recommendationsy the cadre of Sr, Grade aof
Inspectors ceased tc exist w.e,fe 1.1.86, The
implication of this decision was that there
could be no promotions from Inspector (0G)

to Inspector (SG) subsea ent to 31,12,85, It

is in this regard that vide Estt, Order No,
26/87 issued by the Collector, Central Excise,
Allahabad vide his F, No,II(217)Estt/85/1730

the promotion of Shri S,C, Sharmas Inspector (SG)
and others included in the list from Inspector
(0G) to Inspector (SG) made subsequent to 1,1.86
wegre cancelled,.

4q Your pay was to bes fixed in revised scalse ,

in pursuance of the acceptance of the recommenda-

tions of the 4th Pay Commission effective from
N 1.1,86 at Rs,1940/~ p.m, and you are remuired to

]
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draw next increment on the date of increment
due in normal courses, i,8,s September, 1986,
This is because due to the cancellation of
the ordefs prometing you from 0.G, to S.G.
No fixation of pay was warranted in the Sr,
Grade on 3,1.,86,

5, It has been reported that your pay was
already fixed in the Sr, Grade for which you
uere not entitled, hence af ter the implementa-
tion of the decision of the Govt, that there
was no cadre of S.G., there wuould be recaoverias
made from you rather than arrears due to you,
6, Your pay from 1,9.86 would be Rs, 2000/~
and from 1,9.,87 Rs,2060/~, It is noticed
that you have been drawving Rs, 2060/~ since
3,1.86 i,e, the pay drawn by you is morse than
the entitled pay to you. It is in the circum
stances that no increments are drawn to you
as the increment are to be adjusted agalmst the
salary already drawn by you,"
3, The applicant was directed to refund the excess
payment of Rs,1728/«, failing which the respondents
stated that the same would be recovered from his pay,
4, The applicant sent a representation to the
Collector, Cantral Excise, Meerut on 8,6,1988 against
the proposed recovery, The respondents informed him
vide their letter dated 8,12,1988 that the recovery has
besen made in view of the provisions of the Govarnmsnt
of India’s orders below F,R,31, According to the said
orders, the orders of promotion or appointment of a
Government servant are to be cancelled as soon as it
is brought te the notice of the appointing authority
that such a promotion or appointment has h=en resulted
servant @
From factual error and the Gouernmen%ﬁconcarned should
1mmed1ately on such cancellatvon, be brought to the
position which he would have held hut for the incorrect
order of promotion ar appointment. According to them,
he action for recovery of the amount paid to the

)

applicant in excess was, therefore, within ths Tules,
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S, The applicant made a further representation on
12,1.,1989 to which he did not receive any reply,
6 We have gone through the records of the case
and have heard the learned counsel for-the anplicant,
The applicanﬁ's promotion ta Selection Grade W.e.f.
| 3,1,1986, was made on 3,1,1986 along with 31 other
Inspectors, The respondents have not cancelled the
promotions of ali these Inspectors, In our opiniony
this amounts to discriminatiqn.
e Apart from the above, it may he‘stated tﬁat the
Central Civil Services (Revised Pay) Rules, 1986, though
broughtlinto force on 1,1,1986, uefe-nqti?ied in the
Gazetts on 13,9,1986, According to the instructions
issued by the Government on 30th September, 1386, uhich
have been reproduced inlswamy's Compilaticn of Cantral
CiQil Services (Revised Pay) Rules, pages 14-15, the
Cases of employees drawing pay in the non-functional
selection grede before 30,9,1986 will be governed
by Nofe Selou Part-A of the First Schedule tc the
Rules; The said Note.prouides that "Except gs otherwise
provided in the cass of an empluyee drawing pay in the
selection grade befqre'the date of publication of these
rules, his pay shall be fixed in the revi sed scale
corresponding to such Selectiecn Grade and the said nay
shall be personal to such émployeé," (vide page 14
IOF Swamy' s Combilation). :
‘ said &7
8. " In view of ths afofg.z_ provision, cancellation
o the promotion and removéry of the excess payment
from the applicant, is not legally sustainable, No

Q// shou=Cause notice was issued to him befora the
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respondents effected the recovery,
9, In the light of the foregoing, we allow the
; épplication'and pass ths follouing orders andAdireCtions:-
(i) The respondents shall refund to the |
- applicant the amount of alieged EXCESS
payment recovered frem his pay and
a115uancas.
(ii) The respondents are directed to restore
to the applicant his original pay fixed
as Inspector (SG) together with increments
accrdad thereon, |
(iii) The respondents are directed to comply with
fhe abbve‘directions within a period of
three ménths.From the date of comﬁunicatibn

of this order,

There will be no orders as to costs,

. . | (7(‘?'
(D, K, Chakravorty) (P. K, Kartha)
Administrative Member Vice-Chairman(Judl, )
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