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( Ron ' ble Mr, S ,R«.Adi ce , Membe r(A) .)

In this ap-plicetion, Shri Nahar Sin^,

a dismissed Constable in the D^lhi Police has

prayed for setting aside the dismissal order

dated'6,5 c.88(Annexure-Al) and the appellate order

dated 2o8.88(Anne3<ure-A2) and prayed for his

reinstatment with all consequential benefits.

2, The applicant v/as appoirted as a Constable

in the Delhi Police on 26,2,74, While posted as

Main Diarist in the West District Office, the •

applicant appeared in 'A' list test on 12,5.78
/

but coiild not succeed^vide result declared on

8,2«79« ^ sxitd\itted an application on 31.3.79

requesting that he had been given 35 marks

for'the service record, v^hereas he deserved 39 marks

as he had no major/minor pvmisl-urnent to his credit.

It is allegad that on examire tion of his Fauji

Missal and character roll/' it was noticed fhat

all the punishment pacps had been detached. The

Constable had received four warnings and the

punisliment drill four times. The index form ha.d

also been changed and ire paged and certain other

pages were found missing or torn. A deroartrrental
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enquiry was^ ordered against the applicant and one

other Constable Shri Shyara Dev Sharma and an

Eaquiry Officer v^s-appodinted who submitted his

enquiry report to the Deputy Commissioner of Police,

St District. However, the Deputy Coraniissioner of

Police did not accept the enquiry report and vide

his order dated 21.1,83 remanded tie case for denovo

enquiry, applicant challenged that order in tl»

Delhi High Court but the petition was dismissed

on 10.10.84, against Ti^ich the applicant filed LPA

No.23 of 1985 which is reported to be still pending

in the Delhi High Court. As no stay was granted

in the LPA, the enquiry proceeded and ultimately,

the applicant was ordered to be dismissed from

service vide order dated 6,5.88(Annexure-Al) . The

appeal was also rejected vide order dated 2.8.88

(Annexure-A2) against which the applics^nt has now

come before this Tribunal.

3. The applicant has challenged the order of

dismissal on various grounds ancludings-

i) At the tine of alleged offence in 1979,

the Delhi Police (Punishment & Appeals) Rules, 1980

had not come into force and the Punjab Police Rules,

1934 were applicable and, the re fore, the enquiry

proceedings, issuance of charge-sheet and the

impigned punishment were without jurisdiction.

ii) Tlte alleged charge of tampering with the

records is an offence under, the Indian Penal Code and

as such under the Punjab Police Rule^ prior approval
was essential before issuing a charge-sheet which

was not ^lcan0' and tence the impunged punishment is

vitiated.

to

iii) The charge was not so severe as iab warranty

dismissal^ aasd under the PPR Rules punishment could be

awarded only for the gravest of -Sie offence.-*
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iv)Even assuming that the Delhi Police

(Ptaiishnient & Appeals), Rules were applicable,

prior approval of Commissioner' of Police or Addl.

Commissioner of Police was not taken which was

essential as the alleged charge disclosed an

offence punishable under IPG,

v) The order remanding ths case for

denovo enquiry was violative tmder the DP(P &A)

R\iles,1980.

vi) There was an ordinate delayjover
six years in concluding the enquiry v;hich is not

)

permissible under the rules framed by.itherDAR for

the guidelines disciplinary proceedings

which are mandatory#

vii) Shri B.S.Bassi, Deputy CoramissicMier

of Police who had awarded the punisliment and Dr.K.K.

Paul, Addl.Commissioner of Police were neither the

Disciplinary Authority/Appointing Authority nor the

api^llate authority in the case of tte applicant

and hence the order was bad in law*

4, The respondents have challenged the

application in their counter affidavit and have

pointed out that there is no merit in the sane.

They aver that the Enquiry Officer came to the

conclusion that the allegations levelled against the
•^1

applicant ham been substantiated and agreeing

with the findings of the Enquiry Officer, a show
I

casue notice for dismissal was issued to the

applic^ant which V7as subseqxaently confirmed on

6*5«88 and the appeal against the same was also
/

rejected. They aver that the denovo proceedings ,

were not initiated against the applicant but

abinitio proceedings were initiated. The departmental

>1
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enqiiiry was instituted against the applie^t

under section 21 of the Delhi Police Act, 1978 and the

punishment was awarded to him in the year 1988 when

the DP(P &A) Rules# 1980 ^^ere in existence. The

Deputy Cornmissioner of Police ^-jas fully coin^tent

to initiate a departmental enquiry against ths

applicant and there was no need to obtain approval

of the Addl.District Magistrate. It has also been

averred that the punishment was awarded for his graves

act of misconduct as per rule prevalent at that

time. It has been emphasized that there is no

provision of limitation fox period prescribed,

for! disposai of departmental enqxiiry.It is averred
/\,o

that there is^flaw in conducting the departmental

enquiry, this application is^rit to be dismissed#

have beard Shri Ratan Paul, learned5. .

counsel for the applicant^** Shri Madan Mohan

Departmental Representative, appeared for the

respondents.

6. Shri Ratan Paul,learned counsel for

applicant argued that the findings were not grounded
«

on proof, but ^ijere based entirely on suspicion and

te said that meire suspicion should not !:» allot'^ed

to take the place of rroof even in a domestic

-enquiiry. In this connection, he cited ths following ^

rulings in support of his argument that meire

suspicion was not enough to hold a person guilty of

a charge even in departmental enqiairy.

i) AIR 1964SC.364 'Union of India Vs. H.C.Goe:

ii) AIR 1959 S.c 1238 'Omar Salay Mohamed Sait

Vs. Commissioner of Income Tax,Madras*.

iii ) AIR 1955 SC 271 'D.L.Girdhari Lai Vs. Comm.
of Income Tax, Bonbayi!

1, Secondly, Shri Ratan Lai argued that the

ordei^of dismissal was grossly proportionate to the
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alle^d offence. Ife stated that Rule 8 of the EelM

Police (Panishmsnt SAppealsX Rules, laid down that the

penalty of dismissal was attracted only in the

cases of grave misconduct. The alleged offence

din this particular case was, according to him, certain

-ly not one which would attract such a severe penalty.

Thirdly he assailed the action of the responSents

because of the delay involved, ffe drew attention to

the fact that while the incident is alleged to have

taken place in 1979 and the enquiry was held in

1986 and the applicant was finally dismissed in

1988. x^e have core idered tte arguement^ advanced

by tie learned counsel for the applicant and have also

perused the material on record. The concluding

portion of the Enquiry Officer's leport dated

8.10.87 may be extracted ^^^hich reads thus j

"The fact that the papers were removed
from the character roll and the Pauji
Missal of the ctefa^llter Constable Nahar
Singh No.l202/Sec. were removed has been
established beyond doubt but who had
removed these papeirs is still in daik.
There is no direct evidence to prove

that the defaiilter had removed the papers bu

the c ircianstantial evidence that the

defaulter vras posted as Main Diarist

in the Office of DCP west, he used to

get the office opened, sitting in the

office till late hours, the Fauji Missals

and character roll were kept on open t^les

for want of almirahs indicates that the

record was within his reach, force me to

suspect tJiat the japers from PauJi ^Missal
and character roll were either removed

by him or by any other person at his instance

as the defaulter was tie only person to

be benefited why an uninterested person vyill

do it and take a risk.'?

8. It is clear from the above extract that

the Enquiry Officer did not find any direct evidence

to prove that the ^plicant had removed^or tampered
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vjith tte papers and^based his finding on mere

suspicion* That being the position, it was not

correct for the Deputy Comndssioner of Police in his

order dated 6,5,33 held "diat the diar^ of

removing papers from the Pauji Missal and the

Character Roll hf tl^ defaulter was fully proved.

The Additional Ccanmissioner of Police in his

appellate order dated 2.8.88 has observed that

"The most relevant point that has been

®s-^ablished is that the defaulter had

access to the papers in question and

was the only person to have been tenefitted

as a result of tteir tampering. In tl^

instant case the degree of evidence is not

as much as required for a ^judicial

conviction but still I endorse the decision

of the puinishing authority in vie^cif tt&

very strong Gireumstantial evidence against

him,"

9, According to these observations# the

Additional Commissioner of Police has conceded

that tte degree of evidence against the applicant

is not as much as required for a Judicial

conviction but inspite of that lie has endorsed the

Punishing Authority's decision in view of the fact

that according to him# there is strong circTJmstantia3

evi(fence against the applicants Hovjever, as

observed by tl^ Enquiry Officer in his finding^'

the applicant has been dismissed not on eircumstantia

evidence but on suspicion that tte papers from

the Fauji Missal and Character Roll vjere either

removed by him or any other person at hi® instance

as the applicant was the only person who would be
Au .

benefitted That being the positio®#the dismissal

of a person on groundi.- of mffi-re suspicion must be

held arbitrary and thus violative of Articles 14



I

. > -H/
-7-

\

and 16 of the Constltatlon. In I3iis connection, the

observations of the Hbn'ble Supreroe Court in

"Union of India Vs. H.C.Goel'(AIR 1964 SC 364), axe

extrsraely relevant which read as followsj-

"Though we fully appreciate the anxiety
of the appellant to rod; out corruption

from public service, we cannot ignore the

fact that in carrying out the said purpose ,

marre suspicion shbuld not be allowed to ^

take the place of proof even In domestic

enquiries. It may be that the technical

rules which govern criminal trials in courts

may not necessarily apply to disciplinary

proceedings, but nevertheless, the

principle that in punishii^ the gullt-y

scrupulous care must be tal?en to see that

the innocent are not pxanished, applies

as much to regular criminal trials as to ; .

disciplinary enquiries held under the

statutory rules."

In 'Omar Salav Mohamed Sait Vs. Commissioner

of Incone Tax. Madras* (AIR 1959SC 1238), the

Honfble Supreme Court has observed that on no

account whatever should the Tribunal (referring

to the InccOTB Tax Apl»llate Tribunal) base its

findings on suspicions, conjectures or surmises

nor should it act on no evidence at all or on

Improper rejection of material and relevant evidence

or partly one vidence and pasrtly on suspidons,

conjectures or suimises.Sr

'ghirajlal Girdharilal Vs, Coromisa oner ol

Inaams Tax. BomabvM&IR 1955 SC 271). the Hon'ble

Supreme Court has also observed that

"When a court of fact acts on material,

partly relevant and partly irrelevant,

it is impossible to say to what extent the *
mind of the court was affected by the

irrelevant material used by it in arriving

its finding. Such a finding is vitiated
because of use of inadtnis^le material and
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thereby an issue of lau arises"

10. In uieu of uhat has been stated aboue,

we have no hesitation in holding that the impugned

orders .dismissing the applicant on ground of mere

suspicion, that he tampered uith his Fauji [lissal

and Character Roll are bad in lay, arbitrary and are

violative of Article 14 of the Constitution.

11. In the result, this application is alloued

and the impugned orders are quashed and set aside.

The applicant should be reinstated uithin two months

from the date of issue of this order^ Uith 3^

consequential benefits, treating the period from "the

date of dismissal till the date of reinstatement as

period spent on duty for the purposes of pension,

promotion However, in so far as the payment of

back wages for this period is concerned, the applicant

will make a representation to the concerned respondents

uithin one month of his reinstatement, who will inquire

whether the applicant was gainfully employed elsewhere
/

or not during this period, and there after pass a

-reasonedrorder on the representation.

12. No costs.

( ) ( 3.P.SHARWA
PlEflBER (A) • MEMBER (3)


