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Nahar Singh ceeecoctccecsscesee o .Appiicant,
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Union of Tndia & others ..........‘Respon@entsa
EQB@&&

Hon'ble Mr,J.P.3hama,Member{J),

Hon'ble Mr.S.ReAdige, Member(a) -

For the applicant:s Shri S.Me.Ratan Paul, counsel.

For the respondents:Shri Madan Mchan, Departnmental
‘ Representative,

JUDGMENDNT

.

{ Hon'ble Mr.S.Readice, Member(A).)

In this application, Shri Nahar Sinch;
a dismigssed Constalble in the Delhi Police has
praved for settinyaside the dismissal order
dated 6.5.88(Annexure-aAl) and the appellate order
dated 2.8,.88(2nnexure-A2) and prayved for his
reinstatment with all consequential benefitse.
2. The applicant was appoirted as a Constable
in the Delhi Folice on 26,.2,74. while posted as
Main Diarist in the West District Oﬁfice, the
applicant appeared in 'A' list test on 12.5.75
/
but could not succeed;vice result declared on
Be2.79, e éubmitted'an»aﬁplicatiom on 31.3.79

requesting that he had been given 35 marks
a g »

(93}

for the service record, whereas he deserved 39 marks
as he had no major/minor punishment to hisg credit.
It is alleged that on examire tion of his Faujil
Missal and character roll, it was noticed that

all the punishment pages had been @etacheda The
Constable had received four warnings and the
punishﬁent drill four times. The index form had

150 been chanced and repaced and certain other

paces were found migsing or tom. A departmental
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enquiry was ordered against the applicant and one

—2&

other ccnstéble éhri Shyam Dev Sharma and an
‘mnqui‘ry Officer was- appointed who eubmitte‘d his
enquiry report to the Deputy Ccommiseioner of Police,
mst Da.strict. However, the Deputy Commissioner of
Pollce did not accept the enquiry report and vide
his orde_r dated 21,1.83 remanded the case for denovo
'enquiry; The applicant challenged that order in the
Delhi ngh Court but the petition was dismissed |
on 10.10.84, against'w'hich the applicant filed LFA
No.23 of 1985 whlch is reported to be still pending
in the Delhi High Oourt As no Stay was granted
:ln the LPA, the enquiry proceeded and ultimately,
the applicant was ordered to be dismissed from
service vide order dated 6.5.88(Annexure-a1). The
appeal was also rejected vide order dated 2,8.88
(Annexure-A2) against which the applicant has now

come before this vTribunal."'

3. ‘I‘he applicant has challenged the order of
dlsmissal on various grounds mcluding-- _
i) At the tlme-of alleged offence in 1§79.
the Delhi I"clice(Punishment.& Appeals) Rules, 1980
‘had not ccrtie into force and the Puhjab Police liules_, v
1934 were applicable and,therefore, the enquiry
proceedings, iss_uance of charge-sreet_ and the

impugned pimishment were without jurisdiction.

i1) The alleged charge of tampering with the
records is ‘an offence under the Indian Penal Code and
‘as such'under the Punjab Police Ruleis/ prior approval
was essential before 1ssuing a charge-sheet which

a A7 .
was not *l;\kane! and hence the J.mpunged punishment is )

D
; v1tiated.
' - &,
iii) - The charge was not so severe as & warrant;
s g \
dismissal and under the FPR Rules Punishment could be

A
T awarded only for the gravest of the o ffence:z.

i



. 645,88 and the appeal against the same was also
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iv)Even assuming that the Delhi Police
(Punishment & Appeals), Rules were applicable,
prior approval of Cbmissionér"‘éf Police or addl.
Commissioner of Police was not taken which was

essentiai as the alleged charge disclosed an

offence punishable under IPC,

v) The order remanding the case for |
denovo enquiry was violative under the DP(P &A)
Rules, 1980,

" o v
vi) There was an ordinate deléy/\over

six years in concluding the enquiry which is not
permissible under the rules framed by the 'DAR for
iy Conolue Png

the guidelines &;\éﬁ;ﬁ disciplinarxy pmceedings

which are man_datory.r _

vii) Shri B.3.Bassi, Deputy Commissioner

-of Police who had awarded the punishment and Dr.K.K.

Paul, Addl.Commissioner of Police were neither the
Disciplinary Authority/Appointing Authoritymr the
appellate authority in the case of the applicant

and hence the order was bad in lawe

4, ~ The respondents have ci—aanenged the
aprlication in their counter éffidavit and have
pointed out that there is no merit in the same.

They aver that the Enquiry Officer came to the
conclusion that the allegations levelled against the

appliéant ha& been substantiated and agreeing
with the findings of the Enquiry Officer, .a show
casue notice for dismissal was issued to the |

applicant which was subsequently confimmed on

rejected. They aver that the denovo proceedings .
were no{: initiated' against the applicant but

abinitio proceedings were initiated., The departmental
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enquiry was instituted against the appliéant

under section 21 of the Delhi Police Act, 1978 and  the

punishment was awarded fo him in thes year' 1988 when
the DP(P 5a) Rules, 1980 were in existence;" The
Deputy Commissioner of Police was fully c;fn;getent

to initiate a departmental enqﬁirg against the
applicant and there was‘ no need to obtain approval
of i;,he Addl.District Magistrate. It has also been \
averred,‘ that the punishment was awarded for his gr-ave/;
act of"fr.xis;ﬁonduct as per rule pevalent at that
t:Lme. It has been emphasized that there is no
provision of limitation ;gr period prescrib‘ed\
férv-:disms'éi of departmental ené;uiry.It'is averred
that Ithere isz-?ff{a{w in conducting the departmental

Hanfoq <4

enquiry, this application is/\ it to be dismisseds

5. .. We have heard Shri Ratan Paul, learned
counsel for the applicant a8 Shri Madan Mohan
Departmental Representative, appreared for the ’

respondents.

6. - Shrl Raten Paul,legr’nled’counsel for tﬁe'
: applicant'argued that the findings were not grounded
oniproof, but were based entirely on éuspicion and '
he said that mere suspicion should not be allowed
to take the place of proof even in a domestic
~enquiry. In this connection, he cited the following -
rilings in support of his argument that mere
susﬁiciori was not enough to hold a person quilty of
a charge even :Ln departmental enquirye.
i) AIR 1964SC,364 'Union of India Vs. H.CeGoe

1

id) AIR 1959 S.C 1238 'Omar Salay Mohamed Sait
Vs, Commissioner of Inwmme Tax,Madras'.

iif ) AIR 1955 SC 271 *'D.L.Girdhari Lal Vs. Comm
of Inmme Tax, Bombay?

Te Secondly, Shri Ratan Lal argued that the

orderof dismissal was grossly proportionate to the
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alleced offence., He stated that Rule 8 of the Delhi

5

Police (Punishment &Appeals) Rules, laid down that the
penaltj of dismissal was attracted only in the

cases of grave misconducte. The alleged offence

in this particular case was, according to him, certain
-1y not one which would attract such a severe penalty.
‘Thirdly e assailed the action of the responients
because of the delay :anolved. He drew attention to
the fact that while the incident is alleged to have
taken place in 1979 and the enquiry was held in

1986 and the aprlicant was finally dismissed in

1988, We ha\'re coms idered the arguement: advanced

bif&xe 1earhed counsel for the applicant and have also
perused the material on rewmrde. The concluding
portioﬁ of the Enquiry Officer's report dated
8.10,87 may be extfacted which reads thus ;

"The fact that the rapers were removed

-from the character roll and the Fauji
Missal of the defaulter Constsble Nahar
Singh No.1202/Sec, were removed has been
established beyond doubt but who had
removed these papers is still in darke.

. There is no direct evidence to prove
that the defaulter had removed the papers bu
the circumstantial evidence that the
defaulter was posted as Main Diarist
in the Office of DCP West, he used to .
et the office opened, sitting in the
office till late hours, the Fauji Missals
and character roll were kept on open tables
for want of almirahs indicates that the
record was within his reach, force me to
suspect that the papers from Pauji Jissal
and character roll were either removed
by him or by any other person at his instance
‘as the @efaulter was the only person to
be benefited why an uninterested person will
do it and take a riske"

8, It is clear fom the above extract that
the Enquiry Officer did not find any direct evidence
to prove that the applicant had removed or tampered
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with the papers and,;based his finding on mere
51.1spic:i.cm'x.~ That being the pos;’.tion. it was not
correct for the mpui:.y Commissioner of Police in his
order dated 6.5.95 who Wi held that tre charee of
removing 'pabers from the Fauji Missal and the
Character Roll by the defaulter was fully proved.
The Additional Commissioner of Police in higs .
appellate order dated 2.8.88 has observed that

"The most relevant point that has been
€stablished is that the defaulter had
access to the papers in question and

was the only person to have been beneéfitted
as a result of their tampering, In the

instant case the degree of evidence is not
as much as required for a judicial

conviction but still I endorse the decision
of the punishing authority in viewof the
very strong eircumstantial evidence against
him, " ‘
C. According to these obéervations, the
Additional Commissioner of Police has conceded
that the dégree of evidence against the applicant
is not as much as required for a judicial
conviction but inspite of that he has endorsed the
Punishing Authority's decision in view of the fact
that according to him, there ié strong éircumstantia]
evidance agains\t the applicant., However, as
observed by the Enquiry Officer in his findingj,
the applicant has been disinigsed not on circumstantis
evidence but on suspicion that the papers from
the Fauji Missal and Character Roll were either
removed b§ him or any other person at ﬁis instance
as the applicant was the only person who would be
enefitted ;;. That being the positiop,the dismissal

of a person on ground; of mexe suspicion must be

reld arbitrary and thus violative of Articles 14
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and 16 of the Constitution., In this connection, the

observations of the Hon'ble Supreme Court in
'Union of India Vs, H.C,Goel'(AIR 1964 SC 364), are

extremely relevant which read as follows:- .

"Though we fully appreciate the anxiety

of the appellant to root out corruption .
from -public service, we cannot ignore the
fact that in carrying out the said purpose ,
mere suspicion shéuld not be allowed to -
take the place of proof even in domestic -
enquiries, It may be that the technical
rules which govemm criminal trials in courts
may not necessarily apply to disciplinary
proce.edings,' but nevertheless, the
principle that in punishing the quilt-y
scrupulous care must be taken to see that
the innocent are not punished, applies

as much to regular ‘eriminal trials as to 'un
disciplinary enquiries held under the
statutory rules,"

In 'Omar Salay Mohpmed Sailt Vs, Commissioner

of Income Tax, Madras' (AIR 1959SC 1238), the
Hon'!ble Supreme Coﬁrt haé observed that on no
'account whatever should the Tribunal (refe rrinig
to the Income Tax Appellate Tribunal) base its
findingé on susplcl ons, conjectures or summises
nor should it act on no evidence at all or on
improper re jectioh of material and relevant evidence
or partly one vidence and partly on suspidons,

conjectures or summises.® -
' \

In ‘Bhirajlal Girdharilal Vs, Commissi oner of
Inome Tax, Bomaby'!(AIR 1955 SC 271), the.Hon'ble

Supreme Court has also observed that

"when a court of fact acts on material,
partly relevant and partly irrelevant,
it is impossible to say to what extent the
mind of the court was affected by the
irrelevant material used by it in arriving

its findinge. Such a finding is vitiated
because of use of inadmissble material.and
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thereby an issue of law arises®.
10 ‘ In view of what has been stated zhove,
we have no hesitation in holding that the impugned
orders dismissing the apnlicant on ground of mere
suspicion, thaf he tappered with his Fauji Missal
and Charactér Roll are bad in lay, arbitrary and are

violative of Article 14 of the Constitution.

11 In the result, this application is alloued
‘and the impugned orders are guashed and set aside,
The applicant should be reinstated within two months
from the date of issue of this order, ﬁﬁth é;;
consequential bensfits, treating the period from the
date of dismissal till the dete of reinstatement as
pericd sp;;£ on duty for the purposes of pension,ﬁé#rmd
promotion o o Houever, in so far as the payment of
back uéges for this period is concerned, the applicant
will make a representation to the concerned respondents
within ome month of his reinstatement, who will inguire
uheﬁher the applicant was gainfully employed elsewhere
. ;

or not during this period, and there after pass a

.reagoned:rorder on the representation.

12 No costse
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