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Shri Krishan iPal
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Versus

Union ©f India & anr.

SHtt P • P . Khuran?-)

jEetitioner Applicant

Advocate for the Applicant

Respondents

Advocate for the Respondent(s)

CORAM !

The Hon'ble Mr. P.K.KARTHA, l/ICE CHAIRnAi\j( J)

The.Hon'ble Mr. fl,AT;HUR

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? "^3

' 3. Whether their Lordships wish to see the fair copy ofthe Judgement ^
4. Whether it needs to be circulated to other Benches of the Tribunal ?

\

3UQG£f'l£!\lT

( JUDG£[»i£NT OF THC BENCH DELIVERED BY HDN'BLE
MR. p^K.KARTHA, VICE CHAIRMAN)

, The jshort point arising for consideration in this

- case is whethGr a notice for v/oluntary^^ rntirHnient given
by a GQvernment servant under FR 55(k) require acceptanc®

i

by the competent authority or whether "he uouid stand retirad

0n the expiry;of the notice paciod by operation af law,

2. FR 56(j) deals uith the absoluta right tjf the
I

appropriate authority to retiro any Govarnment servant by

giving him throe months' noticsj in public interejst.

FR 56(k) deals uith a corroaponding right of tha Government

servant to retire after-giving similar notice to the

appropriate yuthority.'

3. The; Fundamental Rules ware amsnded by the Fundamantal

RLles( 1st Amendment) Rules, 1985 uith effect from 2.7.85(vide
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Netification Nu-.2501 3/25/83 Estt(A} datad 2.7.85,

reproduced in/nilSeruicea Lau 3ournal, jQurn&i

Section pages 36-37). By the said amendment, the follQUing
proviss(b) uias inserted in PR 56(k)

'' ^{3^ nothmg in the cls.use shall also

apply to a gouernment .servant, including
sciBntist or technical sxpert uho (i) is
on assiQ'^rn®under the Indi&n Technical
and Lconcmic Cooperation ( I.T.E.C)
programma of the ministry of Extsrn)«l ,
Affairs f^nd othsr aid programmes, (ii) is
jgostad abroad in a foreign bassd effice of
a fqinistry/Departmant and, (iii) goes on a
specific ccnii-act assignment to a foreign
government unless, after having been
transfarred to India, he has rssumed charge

of the pest in India and served for a period
of not less than one year."

4. In the instant case, th® applicant uhc belongs

to the Indian Foreign Service 'B' was postsd at Uashington

DC betuean 1976-81 . Ha uas ucrking as Attache in the-;

Indian Embassy at Washington DC uL th sffsct from

21.5.80. On 27.10 .80, tha Indian Embassy at Liashington

DC issued an ©rder to t.he affesct that on lesve-cum~

transfer to the Ministry of External Affairs, Nesu Delh|.,

the applicant relinquished the post of an Attachs in

iho Embassy on the forsnoon of 27 .10.80 . On 21.11 .80,

the Ticket Agent ef Air-Indici infermed the applicant

that the first flight on which thay could offer a csnfirmsd

seat to him for passage tn India uas 6.1.81. In vieu

of this,ha raqusstBd on 1.12.BO to the Em.bassy at

his Isave may b® axtendod till 6.1.81> On 8.12.80,

th© Embassy informad the applicant that Air India has

been requested'to book his passage for 16.12.80 and

advised him to ke«p in readiness to proceed to India

on transfer and avail of tha passage being arranged for



*
him, SubsequHntlvj the Embassy informsd him that his-

passage to India had been bookad far 28.12.80.

5. In the abcjv/e background, the applicant served

on 17.3.81 on the First Secretary (Admn) aft he Embassy

his notice for voluntary retirsment

" With Seferenc®^ to Embassy's P'latnffirandum

No.WA3H/ADr'lR/66l(-10)a0 of 5th Plarchj196l

I very much regret to say that tha
Govarnnient's inhurn&nistie attitude has

upset me and my family tremendnusly. I
j Qined •Gave rnme nt of India csn S.7.1948

and have rendered, ever 32-| pf service

and am over 52 years old.

In vieu of the abov® and compelled

uith the prsvailing circumstances I intsnd

to SHfjk voluntary retirsment u.s.f. today

the 17th Harchj 1981 admissible undsr

FH' 56(K) uhich may kindly be convsyed

to the Ministry of thtjir approval. I

further r«quest that I may please be granted

3 months' E.L. 'ojhich should run concurrently

uith the notice period."

6, On 14.4.8ly the Indian Embassy issuad the

follouing Memorandum to the applicant stating that his

request for voluntary retirement can be considersd only

Q'n his return te India;-

'• iiJith reference to his lotterj dated the 17th

March, 198.1} Shri Krishan Bal, formerly'an
Attache in the Embassy of India, Uashingten,

D.C. is hereby advissd te preceed to India and
'\

to report for duty in tha Ministry of External

Affairs immsdiately failing which disciplinary

action uiill ba taken against him. His application
for voluntary rstiremsnt can only be. considersd on

his rtiturn to Headquarters,

Shri iJal is'furthf;r advised to surfendar the

passparts issued to him and msmb^rs of his family,
immediately en rscaipt ©f this letter, to the'! Embassy."
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7, On I2.5.8I5 the respsandents issued a Memorandum

undsr Rula 14 of thu !:C3(CCA) Rul«s, 1565 proposing to

hold an enquiry against him for r.he alleged misconduct

of "absenting - himself from duty in an unauthoriassd

manner with effect from 4.12.80 after having been

relievsd ©f his duties in the (-"mbassy" and far not

complying uith " the Gouarnmant's order transferring

him to t hB Headquarters and the instructions conuayed ,,

to him by the Embassy of India, Washington to proceed

to India and to report for duty thsre". Tha said

Memarandum was sent to the' applicant at a ureng

address at "U.K." Hs, houevers receivsd it ©n

1.7.-81 and rspresentad to the respondents an 7.7.81

that it may be uithdraun. The applicant did not parti-

cipats in the enquiry (uhich was therefore held ex parts)

on the basis that hs stood voluntarily retired undsr

PR 56(k) on the expiry of notice period of thrse

months. On 18,1.83, the rt^spondents passed an . isrdar

uhareby the applicant was purported to b85 dismissssd

from Government ssrvics uith effect from 31.12.•82.

8«- The facts ars not in disputs . The question

arising for consideration is one of laij,namalyj uV^^.ther

the applicant stood retired uith effect from 17.5.81

as contandsd by him or uhsther he continusd in Gouernmsnt

service upta 31.12.82.

9.- IJe have carefully acne through the plsadings

and have considered the rival contenticns. The learnesd

cGunsal of tha applicant relied upon numerous authoritiesi

1. Authfsrities rsliod upon by the learned csunsel af th®
applicant:

liR 1978 SC 17; SL3 1983(2) 418: ATC 1987(3^ 533:
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and ue hiiue duly csnsidared them. The legal pesition

applicable te tha instsnt case is quita clear, FR 56(k;

as it steed on '17.3,1981 or 17,6,1981 did not contain a

stipulaticn that a Government aeruant uhil® pssted

abroad in an Indian Embassy should not seak voluntary

retiroment uhile being posted there, A stipulation in

this regard cams to be insartec in the second proviso to

FR 56(k) only uith effect from 2,7,1985, as alreedy

mentioned above. The said amendmsnt has only prospectius

operstion, Consequsntly^ ths applicant stood retired

uiith effaet from 17,6,1981 under the then previsions

@f FR 'SGCk) by opsrstitm of lau and he uould bs sntitled

t© preportionate pensicsni gratuity and sthsr retirement

benefits in accordance uith the prouisicns of ths

CCS (Pe nsicn) Fiules, 1972, In this vieu of tha matter,

thes very basis on uihich the respondents prQceeded against

the applicant for allaged miecondLict, is not legally

.tenabls,

10. 'uisj thereforoj hole that the applicant should

be treated ss having retired voluncarily u.ej.f, 17,6,1981,

when his thrso months n©tice under FR 55 (k) expired, 'uie

further set aside and quash ths snquiry proceedings hald

.against the applicant ex-partiS and ths erdfsr ®f his

dismissal dated 18, 1. 1983, The respondents are directed

t® releass to the applicant the prsportianate panaion,

gratuity and other retirement bans fits togathsr uith

simple interest' at the rate of per annum uithin a

periad ef thrse months from the date of receipt of this

order, Thsre u/ill be no order as to costs,

MATHUR ) (p,K, KARTHk)
nEf1B£R(A) . _ UIC£ CHMiHriMN(j)


