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- =¥, IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
S . NEW DELHI .
0.A.No.  1510/89 o
T.A.: No. - 159 Gn
| DATE OF DECISION 7~ o197
Shri Kriahangpal . ' Petitioner Applicant
Or.D.C.Vshra ™ Advocate for the Pétitionizey) Arplicant
" Versus ‘
Union of Indis & anr. Respondents
Shri D.D.Khmlana Advocate for the Re"sponde.nt(s)
CORAM IR

The Hon’ble Mr. P.K.KARTHA, VICE CHATRMAN(J)

The Hom’ble Mr. MM MATHUR JMEMBER (A)L T
Whether Reporters of local papers may be allowed to see the Judgement ? 3‘4’)
To be referred to the Reporter or not ? c}w)
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2 ‘

*3.. Whether their Lordships wish to see the fair copy of the Judgement ? Mo
4. Whether it-need:s to be circulated to other Benches of the Tribunal ?

JUDGEMENT

( JUDGEMENT OF THE BENCH DELIVERED BY HON'BLE
MR . PsK.KARTHA, VICE CHAIRMAN)

\ o =,Thelg-shc')xrt point arising for cmns;deratimn‘in this
- Cage is uhethér a notice for umluntaryiz)rutirument given

by a Gavernmeét servant undér FR 56(k) require acceptancs

by the competént aut hority er whether he would staﬁd retired

an the eXpirygmf‘ the notice periad by mpérgtion af lau.

2. FR 56(3) deals with the abselute right of the
‘appropriate aLthority to retire any Govarnment servant by
giving him th;as months! netica, in public interest.‘
FR 56(Kk) dealé with a cerrespending right ef the Government
servant te retire aftér»giving similar notice to the
appropriate aLth@rity.’

\ : ! :

3. ThafFundamehﬁ?l Rules were amsnded by the Fundamental

Rules( Ist Améndment) Rules, 1985 with effect frem 2.7.85(vice
Qu— -
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Notification No.25013/25/83 Estt{k) dated 2.7.85,
1985(2) & . ] y
reproduced in/All india Services Lau Journal, Journai

[y

Saction pages 36-37). By the sald amendment, the fellowing
provise(b} was inserted in FR 56(k) :-
“ (py nothing in the clause shall alse
apply te 2 government servant, including
scientist or technical expert whe (i) is
on assignment under the Indian Technical
and Economic Ceoperztion { 1.T.E.C)
programme of the Ministry of Extzrmpal
Affairs and other aid progremmes, (ii) 1is
posted abread in a fereign besed effice of
a Ministry/Department ana, {iii) gees en a '
gspecific centract assignment to a fereign
government unless, after having been
transferted to India, he has resumed charge
of the pcst in India and served for a period

of net lass than one year.V
4. In the instant case, the applicant uhe belonés
Lo the Indian Fereign Service 'BY was posted at Washington
DC betueen 1876-81. He was ucrkiﬁg as Attache in the
Indian Embassy &t Washington DC Wi th effect from
21.5.80. On 27.10.80, the Indian Embassy at uashiﬁgtan
DC issued an erder toc the effect that en leave-cum-
transfer to the Mihis%ry of External Affairs, Newu Dalhi,
the applicant relinquishéq the post of an Attache in
the Embassy en the forencen of 27.10.80. On 21.11.80,
tﬁe Ticket Agent ef Aiv-India infermed the appiicant

th

M

t the first flight on which thay could offer a canfirméd
seat to him for passages te India was 6.71.87. In vieu

of this,ha requsested on {.12.80 te the Embassy that

his leave may bas sxtended till &.71.817. 0On 8.12.80,

the Embassy informed the apnlicant that Air India has

been requested to book his passage for 16.12.80 and

advised him te keep in readiness to procead te India

an transfer and avail of the passage being arranged for
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him, Subsequently, the Embassy informsd him that his

passage to India had been bosked for 2&.12.80.

5. In the above backgreund, the applicant served
on 17.3.81 on the First Secretary (Admn) of t he Embassy

his notice for veluntary retirement:i-

" Uith feference te Embassy's Memerandum
No.WASH/ADMR/661(10)80 of 6th March, 1961
T very much regret to say that the
Govarnment's inhumenistic attitude has
upset me and my family tremendsusly. I
joined Gevernment of Indis en 5.7.1948
and have rendered over 324 wf service

and am ever 52 years oeld.

elled

intend

‘ In view of the above and ceomp
with the pravailing circumstances I
to semk voluntary retirsment w.e.f. taday
the 17th March, 1981 admissible under
FR/56(K) which may kindly be cenveyed

te the Ministry of their approval. 1
Ffurther reguest that 1 may please bs granted
3 manths' E.L. uwhich should run concurrently

with the notice pericd."

6. On 14.4.81, the Indian Embassy issued ths
fellowing Memorandum to the applicant stating that his
request for veluntary rstirement can be considered only
on his return te Indiat-

t with reference to his latter, dated the 17th

March, 1587, Shri Krishan Bal; qumérly;an

Attache in the Embassy of India, Washingten,

D.C. is hereby advised to nrocesd to India and

te repeort for duty in ths Ministry of E%ternal
Affairs immediately failing which disciplinary
action will be taken against him. His applicatien
for voluntary ratiremsnt can only be considered an

his return to Headquarters.

Shri dal is further advised te surrendsr The
passperts issuved te him and memburs of his family,

immediately on receipt ef this lstter,to the Embassy "
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7. On 12.6.8%, the respondents issued & Memerandum
under Ruls 14 of the CCS{CCA)} Rulss, 1965 prepasing te
hold an eﬁquiry again;t him Fbr the allsged miscenduct
.mf "ahsenting - himself from duty in an unauthorised
manner with effect from 4.12.80 after having been

|
relisved of his duties in ths Embassy¥ and for net
complying with " the Government's erder transferring
him to the Headquarters and the instructicns conveyed
te him by the Embassy of India, Washington to proceed
" to India and te repert for duty thsre". The said
Memarandum was sent ta the'applicant at a wrang
address at "U.K.® He, however, recesived it en
1.7.81 and represented te the respondents on 7.7.8%
that it may be withdraun. The applicant dic not parti-
cipats inAtha'anquiry(uhich was thersfore held ex partg

on the basis that hs stood voluntarily retired under

o

R 56{k) on the expiry of notice period aef thrae
months. On 168.1.83, the respondents passed an erdar
whareby the applicant was purported to be dismissed

from Geovernment service with &ffsct from 31.12.82.

8, The facts are not in disputs. The guestion
arising for considerstien is one of law,namely, mWthh%r
ﬁha applicant_steﬁd retired.uith effect frem 17.6;81

@s contendsd by him cr whether he continued in Gevernment

sarvice upte 31.12.82.

5. We have carefully gone through the plsadings
and have considered the rival contenticns. The learhed

counsel of the applicant relied upon numerous authoritiesi

1. hutherities relisd upen by the learned ceunsel af the
applicant:

AIR 1978 SC 173 SLJI 1983(2) 418; ATC 1987{(3) 533;
ATC 19287(3) 537; ATC 1589(11)408; 1984(1) SLI 523
1984(2) SLJ 343; ATR 1586(1) 2963 ATR 1¢86(1) 2273
ATR 1586(1) 326; ATR 1986(1) 405; SLI 1985 (2) 17



and we hsve duly considered them, The legal pesition

]

ot}
[§H
NP

applicable te tha instant csse is quite clsar, FR 56(k

as it stood on 17.3.7981 ot 17.6,1981 did not contain a
stipulation tha£ a Gevernment servant uhil@vp@sted
sbroad in an Indian Embassy should not seek veluntary
retirement while being pested thers, A stipulation in
this regérd cams to be insertsc im the secend proviss to
FR 56(k} only with effect frem 2,7,196%, &s already
mentiensd above, The said amendment has only prespective
opeTztian, C@néequently, the applicant stoed retired
with effsect from 17.6, 1987 under the then previsiens

ef FR 58(k) by eopsrstien of law and he would bs sntitled
te prepertionste pensien, gratuity and ether reiir&ment
benefits in accordance with the provisicns of the
CLs{Pension) Kules, 1972, 1In this view of the matter,

the very basis on which the respondents precesded esgsinst
the applicant for alleged miecenduct, is net legally
tenable, |

0. we, therefore, heolc that the applicant sheuld

be treated as having retired voluncarily w.s,f, 17,6.1581,
when his three months_nmtice under FR 56 (k) expired, e

Further set aside and yuash the esnquiry croceedings held

against the egpplicant ex-partes and the eorder ef his

dismissal dated 18,1.1983, The respendents are directed
te releass to the applicant thé progportisnate pensien,
gretuity and other retirement bensfits together with
simple interest at the rate of 10% per annum within &
periad eof thrze months from the dste of receipt ef this
erder, There will be no order as fc.costs.
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(M..M. MATHUR ) (Po Ko KARTHA)
MEMBER(A) .. VILE CHrifhnn{d)




