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Addresss Commissioner of Income Tax,
/o The Chairman, Central Board of Direct Taxss,
North Block, New Delhi,

(By Advocatas Shri R,S, Aggarwal) ..... RESPONDENTS

JUDGMENT

BY HON'BLE MR. S.R., ADIGE, MEMBER {a)

In this applicatien Shri 8.u, Singh,
Commissioner of Incoms Tax has impugnad the action of the
Respondents in not Promoting him as Commissioner of
Income Tax in/spita of his salection by the D.PsC,

o

of the UPSC haid in Sept, 1987

A
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2e The applicant joinad the Indian Revenus Service
{Income Tax} on 3.7.66 on ths basis of the competitive
examination for the Indian.Administratium and-ﬂllied
Sepvices held by the UPSC in 1965, In Oct. 72 he
was appointed as Asstt, Dirsctor of Investigation
(IntélligenCB) and in May, ‘77.ha was promoted as
Assistant Commissioner (Income Tax) {Now known as
Dy, Commissioner, Income Tax) on the basis of the
sslecticn by *®: OFC duly constituted by the upsc,

’ \

in May, 8 he was appointed ss Director, Central

Translation Bursau in the Dsptt, of Official Language

and continued to officiate .in that post till May, 1588,

2, Meanwhile a meeting of the DPC of the UPSC was

held on 8th/9th Septemﬁar, 1987; for making premotions
to the pest of Commissicner of Incoma Tax, #As a
result of the deliberations of thet DsP.Ce 63 Assti.
Commissioners of Income Tax wsre ordafsd to bz promoted
as Commissioner of Income Tax vids ofder dt. 4.1.88
{Annexure A=3), Subsesquently another officer was

also ordered to bs promoted vide order dated 3,2,89
(Annexurs A-4), lAccnrding to the applicant?s underst-
anding, all the aforss;id.sd officers wera graded as
Wery Good" and their promotions were made in order of
seniority for the post of .. . Commissionar of
Incoms Tax, vide seniority list dated 1.3.87 °
{Annexures A=5), The applicant contends that according

to his knowledgs, he was alsc graded "Wery Good' by

the said D.P.C. and in fact his name was borne

“
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vat Safial No.‘1é‘iwelzimmadiately above the name of

Shri D.Ke. Sharma in th; penel prepared by the D.P.C. of

the U,Ps5eC., and furthey although the said panel.

was also approved by the Hon'ble Finance Minister,

_ the Appoinirients Comittee of the Cabinef did not

approve his promotion. The applicant sﬁatas that ha was

a . T - . .
at/loss to understand on what grounds his name .Was, =

droppad by the ACC, whan he had been recommended

for promotion by the DPC of the UPSC and also by the

- Hon'blse Finance Minister, more soy when the OPC of

‘the UPSC hadtééléctad ' him; »: :n" for promotion

the R
in spite of/adverse ramarks -in his C.Rs for the years.

.

[AEA-8: 159375,

 EP, and =g . The apglicah_"c‘further ‘states

thet although advsrse remarks for Ehase two y®sars

' . against
had been communicated to him-and he had reprasanteqéﬁhe

same ' ' he had not receivsd ahy reply to his

representation! and thersfors Le was under the

¥,

Bt

" bona fide balief that thé saiﬁ.reprasuntations hsd been

accepted, which impression was foitified, whan the
that

applicant cane to know in spite of the abovea mentionad
advers® remarks, he had been graded 'Very Good' by the
DaPsCs of the UPSC held in Sept, 1967 and his'name was-

duly borne on the sslsct 1is§/pgnal prepared, by ths

said DPC of the UPSC, The applicant contends that when

A
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h§ did not find hig 5ama in the order deted 4,1.88
he submitted a rﬂpfesgntation on 7.1.88 {Annexurs A=7)
to which he did not receive any reply aifhwg Jpon
which hs submitisd another representation dated

8.5.89 {Annsxure A-8),

i '
-

3e The applicant contends that meanwhile another

;

D.P.C. of the UPSE was held on.5th/5th Apri}, 1988
for making furthe;hsgbmotiunsﬁfo t;a post of
Commissioner of Income Tax. In that DPC =21so0 the
applicant!s name was considered, and according to
applicant®s uhderétanding he was once again graded as
Wery Good' end his name was not only borne on ths
select list, but this time his name was approved by the
consequence :
ACC 'in - / of which the applicent was promoted as
Commissionar of Income Tax vide drder dated 15,12,88
(Ahnaxur% A-9). Tha applicant contends that in the
DsP.E, held in 5/6th &pril, 19688 glso; the very sams
C.Rs wars considered as were considered in the D.F.C.
held in Sept, 1987 i.e. the Confidentizl Reports for
thg.years 1982=63; 1983=84; 1984853 1965-86 and
1986-87 were considerad, The appliCant_has averrad
that in the D.P.C, held in April 1988 the C.A for year
' : the
1987~ 88 wers not considered firstly bECaUSQﬁﬁﬁ for
that ysar had not been written at that time, ad
sscendly because the vacancies for which the DeP.C was
A

-
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held in April, 1588 actually beionged to the ysar

L
the
1987 and/ April, 1988 D.P.C. only supplemented the

.earlisr D.F.C, held in September, 1967.

4, The applicant states that he mentioned 21) these
facts in his repressntatigns dated 8.5.89, on his non=
promotion as Commissioner of Income Tax on the basie
of the D.P.C, recommendations of September, 1587, but

that representation was rsjacted without assigning any

reason vida Respondents® letter dated 3.6,85 {(Ann. A=10),

against which the applicant has now filed this C.A.

5. The Respondents in their reply have contested

the 0.A, They admit that the D.F.C, of the UPSC which
' o

. met in Sspt, 1987 recommended the applicant®s name

for prometion but contente. that the DPC of the
U#SC is only an-advisory body which sdvises: on matters of
pramotions of officers,and its recommendetions ers for

consideration of the "Appointing Authority" which is ful]

compatent to take a final decisien in the matter,

The Respondenta contend - that the "Appointing Authority!

compstent
is o /7 . to diffsr with the advice given by -an

advisory body and can tske an independent decision on
propsr examinatien of the records of the officer in the
matter of promotion by"selmction methods' 1n so far as
the reliance has been placed by the applicant on DPAR's
UeMe datad 30.12.76 {Ann, A=19} which prescribos tha
procedurs to bs followed where the Appointing ﬂuthority

‘ . in their
disagrees with tha CPC's recommendation, the Respondents/

A
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reply state '%hat " . rellsnce on these instructions

- those _
was. misplaced becauss Z_. instructions contsmplate

a situation where the {Minister concerned departs

from the advice of the UPSC. It is stated that in
is
such case: the UPSC/apprised of the rsasons for the

decided
departure from its advics, and the :gade’ is Finallxﬁ

by the Appointing &uthority,/but in ths present case

Uescis
the departurs from the '/  advice was at the layel of

the highest competent authority itself and accordingly
thoss instructions do not apply in the present case,
Further hora, it has been urged that as per Art, 350(3)
of the Constitution the President is answuershle to the
Legislature regarding non=acceptance of the UPSC
recommendations that they ars only advisory in nature

and not mandatery,

6. - The applicant in his rejoindzr has reitsrated

that if the ACC has to differ with the recommendations
' could

of the DPC of the UPSC, it £ .. do so only after

following the procedurs laid down in DefPo & ALE,'s. 0,0,

dated 30.12,76, and furthsr mors the ACC erped in not

accepting the ﬁﬁclé;freéommendatidns of Sept, 97,

particularly when it accepted without demur the
DPC's recommendations of”April, 1988 which was based on

the very sams material s.

7 e had directed the Hespondents to placs

A
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,‘bgfdfb us for.perusal thearaléVant'fecords relating to

i

. promoticns to the Commissionur*gf Income Tax, based

\

ypon ths recommendations of the D.P.C.. of the UPSC hald

in Septe. 87 and April 1988, -On a perusalubf the same,

it does appsar that the D.P.C. presided over by the

AY
4

Chairman, UPSC in its meeting held 3n 8th, 9th & 10th

of September, 1987, after having examined the charactar

rolls of the senior most slgible officers graded the

applicant as VVary.Guod" and recommended ths panel of 64

- names for vacancies psrtaining to the year 1987-88, .

in which the applicant's name stood at Sl. No. 19,
immediately above Shri D.K. Sharma. The recommendations
of the D.P.C uers approved by ths Hon’ble Finance
Minister on 18.9,87, buf was esvsntually rpjnctod by

the ACC on the ground that although he ;;;Zzzv-n“h very
good grading by the D.P.C,, his roports'shoﬁnd that in

1981~-82 he had been graded as satisfactory and
evan as average under speed and soundness of decision

making, which mede ths overall grading justiéatisfactory.

Similarly in 1982-83 his work had been gradad as

satisfactory against relation with colleagues, and
control and guidance of officers it had been notsd

that he indulged in party politics in the office and

‘his work was. not satisfactory due to that reastn.

In the report for the year 1983-84 again it had besn
noted that he had indulged in party pelitics in the

office due to which office discipline had suffered.

VA
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““Ho wa 8 also given a warning according to ths

diractions of the Chairman, C3DT, and his requsst for
sxpunction of the advarsas rnmirks for 1982-83

and 1983-84 wers rasjuctad. It was noted tha?
: : rom

i'subsoqu-ntly he had xeceived effusive rqmgrkp,é_thg

Roportingxﬂfficar in the Central Translation Bursau

.whare he worked, but ovar-all it was decided not

to promots him,

g,  Thera is no material on the record to indicate

that the procsdurs prescribed in D.P & A.R.'s D.Ms
datsd 30-12-76 was followad, when this decision
‘was taken not to agres with the recommendatiocns of

the D.P.C. of _the Unposocc

_10. Subandantly, the D.P.C. of the u.P.Q.c. met
again on S5th to 7th April, 1988 to consider
sslecting ﬁfficars for promotion toltho grade
of Comﬁissimnor of Incoms Taxe Tho Incoms Tax
Dgpartﬁnnt roportad 66 va?ancias which pnrtaiﬁbd to

 the finatcial year 1987-88, and this time again

the D,P.C, graded the applicant ss "Wery Good", A& panel

.fi. L R W et R L U i R B, . et s upsc
.Consisting ‘of 79 namds’was recomnended by the  DPE of the/

A
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in which the applicent found place at 51, No. 2.

Thers ars no materials on tecord to indicate that the CRs

for the perlod 1.4,87 to 31,3.88 wers takon into account

'.whil. making the assassmant; firstly bscauss it is

most unlikesly that ths Cfls for that ysar would have basn

wpitten up and made availble to the DPC Esﬁor@'it mat

on Sth April, 1988 and sscondly becauss this DPC of
Apfll, 1988 apprars to ﬁau;’aupplnmantld the sarlisr
oPC of.Sopt, 87 and considnrad‘uacanci-s only for the
year 195788, Honcs the applicant's assertion appears
to be correct that the sams matarisls which were used

to assass‘his pbrformanca in Sspt, 87lwmra\placid hsfors
the DPC when they assesééd him‘in Sﬂpt.‘57 but this_timc
the ACC ;ccéptad the OPC racommendation witHOQt
quucti&n ahd the applicant accordingly was promoted

as CIT WeBafe 16,712,898+

!

1. Wa have heard Shri G.Ds Gupta for the ‘applicant

and 3hri R.5, Aggarwal for the Respondents at

Considerabls length, Initially Shri Gupta praysd to
inspsct the relsvant records produczd by ths ﬁuSpundants

befora us on the ground that he. would be batter able to

K4

assdst the Tribunal in adjudicating this case oniy,

after hs had perussd the racordé,but when the Respondents

- Counssel claimed privilsge and ws pointad out to Shri

Civ M
Gupta that we would have to rule/this claim for

privilega first/baforé proceeding further in the matter,

Shri Gupta did not preéss for inspection of the records

any further,
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12; Opening his arguments Shri Gupta has urgad

that the ACC*'s action in nai accepting the recommendation
of tia DPC in Sept, 87 which graded the apb;icant as
"Uaryréood" alonguith many others {Nons ware greded as
"ougstanding“) in spite of adverss remarké.ﬁqr 1981181.
anq:198§:gg and haﬁ recommendsd him for promotian;which

recommsndation also had the approval of fhe Hon'sls
Finance Ministsr, and their sub55qunnt accaptgnca of the
Dﬁcgracohmnndation for promotion in April, 1988, which
Héd again graded thé applicant as ﬁQ@ry Good“'ané Wridio

wersdbasaddnon the same facts and naterlals was clesarly
That
arb:.trary° He urqsdkarbitrarlnuss was entithatical to the

/

rule of law, natural justlca, equallty and falrness
wasg

anq£~ therafors v1013t1v® of Art, 14 and 16 of the

Lonbtltutlan, @s had besn hmld by the Hon'bla Supreame

. Court in l"lanska"Gandhi Us, UOI AIR 1978 5C 537

as well as Ajay Hagia Vs, Khalid Mujib AIR 1981 5C
487 wherein their -ordshlp;of the Hon'ble Supvemo Court

had observsd that

M Where an act is arbitrary it is implicit in .

it that it is unegual both according to
political logic and constitutional lsw and
Af it affects any matter relating to public
employment, it is also uiaativa of Art. 16,
*Art, 14 and 16 strike at arbitrariness in
State action and ensure fairness and sguality
of traatmﬂnt :

Iy
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13e Secondly Shri Gupta argued that if it we s

adverse Temarks thal weighed with the ACC 40 e ject ing

the DPC's recommendation on Sept, 87, the same could

Whep
not ba taken’dinto account y ths rapressentation filed

by the applicant against thoss adverse remarks WweLe
still pending, In this connection hs rolied upon
Shri G.5. Fiji Vs, Stats of Punjab AIR 1979 SC 162
wharain it hed bsen settlwsd that adusrsa report in
a CR could not bs acked upon, denying the remployes
promééionalsopportunitias, unless ths sams had been
communicated to him so that he had an opportunity to

improve his work and conduct or axplain the circumstancas

leading to those adverss ramarks. In this connection
Shri Gupta stated that he was aware of UDI Vs, G, Name
boodiri 1991 5C 1216 uhérein it had besn held that
sbsence of reasons while rejsecting the rebrssentation

against adverse ramarks was not illegal perse, provided
those reasons wers aveilable and could be supplamented

from the tslevant record,

4.  -Thirdly Shri Gupta had argued that svean if ths
appeinting authority had the rpight to disagres with

the recommsndation of the DPC of the UPSC, that right

had to be bassd on valid reasons. When the appointing
authority's action in not accepting the recommendations
of the DPC of the UPSC was challenged on the grounds of .
malafide, arbitrariness and illsgality, the

appointing authority had to satisfy the Tribunal as

to reasons which weighed with it in not accepting ¢he

DPC's recommendations, and whsn it considered it

P \
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necessary to depart or disagree with those rscommendations, the
prescribed procedure as contained in Homs Ministry’s 8.M. dated

27.11.50 and repreducad in DP & AR's O,M, dated 30.12,76 had tc
be followed, but in tha present case this was not done. In this
connection Shri Gupta relied upon the ruling in B,N. Singh Vs,

Secretary to the Govt, of India} Ministry of Labour &IR 1990 {1)

CAT 1381, furthermors he urged that as the recommendations wexs

& A
based ongcertain order of mérit and Ccnsﬁquanﬁﬁo the rejection by

the ACLC of thuse recommendations, that order was disturbead, the

principle set forth in Jatindsr Kumar & Ors, Us, State of Punjab
& Ors, in 1985 {1) SCC 122 had been violated, wherein it had been
held that if a vacancy was to be filled, the Govt, had to make the
appointment strictly adhering to the order of merit as recommended

by the Public Service Commission.

15,  ° Lastly, Shri Gupta urged that the ACG's decision was itself

' A1 not immune from challenge in a Court of Law and in this connaction

referced to the ruling in He Mukherjse 1394 (26) ATC 833 whepein it
had held that the Govt, may for valid ressons recorded on tha

7’
file disapprove of the advice or recommendations tendered by the
Commission, that decision could be tested op the limited ground
of it being arbitrary, malafide or caspricious.

164 On the other hand respondsnts? counsel Shri fle3. Aggamwal

argued that in declaring the applicant unfit for promotion in

Sept. 87 it was not the respondents® intention to penalise him
permenently | yhen in April, 1988, the applicant’s case came up

again for sromotion he was found fit, and this sction of the Resp.
according to Shri Aggapwal could not be tsrmed unrzascnabls, He

also emphasised that the applicaent®s representations against his
adverse remarks had been rejected and no reasons were reguired to be
communicated o him for rejection. Ths Respondents w2re not awars
that the ordzrs communicating the r2jections had not been reczived

by the applicant;and as no reminder was received by them thay natural.

presumed that the rejsction ordere had bsen received by him ,and

hense no advantsge could flow &

A

0 him on this account,
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18. Before ws discuss:themmerits of the arguments put
forth by tha respsctive counsel, ws would advert to the
judgment of the Hon'ble Supremes Court in UOI Vs, Shri N.P,

Dhamania vide Civil Appsal No,1794 of 88 and other cennected
casss decided by the Hon'bls Supreme Court on 20.10.94, which

has a direct bearing on the cass before us,

1g, .IShri Ohamania was appointed in the P&T Deptt., in

Sept, 1963 in the Indian Telcom, service gsnd in due course

he was given Selectien Grade in the scale of pay of Rs, 2000 =

3250 in the Junior Administrative Grede w.e.fe 1.12.82, On

9.12,82 a’' DPC meeting was convanad to prepsre a sslect list of

-officers for promotion to Level II of the Senior Administratiwe

Grsde of the 1TS, The DPC recommended 5 off icars for

empanslment for 1984, 24 officers for 1985 and 30 officers for
1985, A1l the officers including Shri Dhamania were ratsd

as 'Very Good' and nons posssssed outstanding merits,

_ Shri Dhemania retained his original seniority at-S1.,No.13 in

Junior Administrative Grede in ths psnel. The psnel was

approved by the Communications Ministér, but after perusing
the records, the ACC directed thet the panel should be

" returned to the UPSC for soms vigorous review as it expectad

more selsctivity, The UPSC informed that the panel was

prapared.strictly in amccordance with the Deptt., of Personnel's
instructions, and thers was no scope for'revigw and they had
stated thﬁt they had no further advice to offer in the matter.
Thé panel was aggain approved bf the Communications Ministar

end was sgain submitted to the -A,C.Ce

A
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'Afﬁer some Fﬁrther corraspondenco in the mat£er the ACC
approved a panel of 54 officers on 9,12.8, Five nam@sA
were dropﬁad including that of the applicant, who filed

0.8, 1191/685 before tha Tribunai, who by its judgment

directed that as no reasons had besn assigned or were

1 forthcbming,fori:ha deletion of Shri Dham#nia's name from the

‘panael, he should be desmed to have besn promotsd with effesct

. ) -
from the data his immediate juniocr was promoted to the Senior

Administrative Grods Level II, vide Notification dated 8.1,67,

- 20, The Hon'ble Supreme Court in their judgment advertad

to the instructions contained in the DPAR OuMe dated 30-12-76

regarding thé procedure to be followed when the appointing

authority did not agree with the recommendations of the DPC.

Aftsr reproducing fhe relevant portion of the procedurs

contained in Home Ministry's O.M. dt, 27.11.50 on the subject,

their Lordships agreed with the Tribunal that the recommendas
tions of the UPSC were advisory in nature and wepe not binding

on the appointing authority, It was open to the appointing
authority to defer £rom the recommendation in the public

interest but while doing so it had to give reasons for so

défarring to ward of any attack of arbitreriness, although

it was not necesszry to communicats thcose rezsons to the
officer cbncgrnad. Housver, their Lordships were of the view
that the TriSUﬂal had excaeded‘its Jjurisdiction in directing
Shri Dhamsnia‘s desmed promotion from the date his immadiata
junicr uas so promoisd, 'Thay observed that thay were unable
to support the Tribunalls finding that mernly because the ACC

required the UPSC to adopt a more vigorous revicw of the selct

-1ist it would be an exercise in futitlity to make a rafersnce

back and seek further consultatiocn with fhe UPSEC in the .

\E

matter, /{\
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i not be accorded.
On this account the dsemed promoticn could

Insitead, the appsal wis disposed by the Hon®bis Suprems Court

. ' . g
with a-dirsciion that the BCC should reccnsidep Shrid Dhamanila’s

cuse on merite with refersnce to the records and if found
suitable grant him promotion w.e.f. the date his immediate
junior was promoted with consequential bensfits such as
saniorvity, salary, etc.. Similarly in connected €ivil Appaalﬂ
No. 1726 of 1989 the Appointing Authority wes directsd to

s

consuli the UPSC aonce again by meking s rsference back to them

indicalting the m2asong for making a departurs from the panel

~ razcommended by the Commission and also forward the material on

which it had regched the conclusions not to appoint the

raspondent and obtain their views befors taking a final
decision in the mattes, In case after consultation with the

UPSC in the manner. indicated above, the respondentle name was

restored to its original pasitish as recommended by the UPSC,
the :@spondentié case for prumétion to the post of Commissionerp
of Income Tax mas to be considered on merits and orders were
to be pessed within three months.

21. . In the light of all that has besn stated above, Shri
Gupta is entively right in arguing that the ACC's decision is
not immunse from judicial review, and even if it.did disagreegl
with ths‘Uﬂﬂc‘s‘reccmmendations the disagreement had to be

bassd wpcn valid reasons o ward of any challenge of arbitrarines
which would viclste Articles 14 and 16 of the Constitutién,l

In ths present case before us, unlike in Dhamania's casa(}gPM),
reasons for disagreement have been recorded, What sppears to
have weighed heavily in ths WCC's mind in Finding the applicant
not it for promction in Seph. &7 w=re thz ramarks he had
receivad for the yesrs 1981-82 and 1982-83, The ACL has
specifically noted that fha applicant®s repressentations for
expunction of those remarks wers vajected, and the mers facl

that the ordesrs communicating the resjsctions were not received

I
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. allegedly
by the applicant as contended by him cwing to their being/
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incorrectly addressed, doss nct help him, Furthermors it was
not nscessary for the respondents to.give reasons why they

rejscted those representations,

22 That having been sszid, it must be noted that in

April, 1988 on the basis of thosae very sams C,Rs when the UPSC

again recommsnded the applicant for promotion, the respondsnts

accepted those recommendsticns without demur, Although Shri
Aggarw2l has argued that the respandents had no intention to holid
back the applicant's promotion in Sept. 1987 permanantly, tharé

is no discussion in the concsrned record to indiczte that the

applicant?s work was to be watched, and in any case thst

question did not arise, because in April, 1988 the respondsnis

on the basis of the very same C.Rs and the UPSC's recommendations

found him this time Tit for promoticn,

23, Furthermors we nots that while disagreeing with tﬁc
UPSL's recommendations in Sept. 1987, the respondents did not
follow the proce?ur& laid down in DPAR's 0.M. dataﬁ 30.12,76,

relevant portion of which are reproduced b=lows .

W CONSULTATION WITH THE UPSC

The recommendaticns of the Departmental Prometion
Commities, whether it includesd a member of the UPSC
ox not should be referred to the Commission for.approval
it - '
1, Consultation with the Commission is compulscry
undsr Artdécle 320{3) of the Constitution of India resd
with UPSC {Exemption from Culsultation) Regulation, 19553
as amended from time to time, Broadly spesking subject
to certain exéaptions menticoned in the Regulsticns in
s0 {ar as promotlons are conecerned, consultation with
the Commission is compulsory, in respect of promoiions
from Gup B! to Group ‘A posts, However, a refersnce
may be mzd® to ths Regulaticns, as and when necessery,

PROCEDURE TO BE FOLLOWED WHEN APPLINTING AUTHORITY DEES -
TNOT AGREE WI1TH THE RECOMMENDATIONS OF OPC

Te The OPC is a recommendatory body and the
recommendations mads by it are subject to apprcvgl hy

tha appointing auihority. There may be certain ocegsion
when, for valid reasans, the appeinting authority

I
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may find it necessany to disagrze with tha
rzcommendations of the duly constituted DPC. The
procedure to be followed in such cases will be as
given below,

2,  Where UPSC is associated with ths DPC,

ths recommendatiocns of the OFC, should he trsated
as recommendationsg of the UPSC, - If it is consi-
dered necessary by the appointing authority to vary
or disagree with the recommendations made by the
BPCy  the procedure prescribed for overruling the
recommendations of UPSC should be followsd, ¥

The relevant portien of the procedurs contained in Hops

Ministry®s O.fle No. 18/42/50-Est.dt, 27.11.50 are alsa
reproduced below,

" The Govt, of India have decided that whare
the Union Public Service Comission have heen
consulted in regard to any eppointments the
recommendations made by the Commission should not
be departed from unless, in the opinion of the
Hon*bls Minister concarnwd, exceptional circumsi-
ances exist whlzh in the public interest require
such departure.. In such s case the reasens for
holding this opinion should be communicated to the
Commission and the Commission given an cpportunity
of further justifying their recommendations, On
the rsceipt of the chservations of the Commisq40n,
their recommendations should be considersd further
by the Ministry concerned, if, after further
considsration, the Ministry still considers that
the recommendaticns made by the Commission should
not be zcecspted, the caese should be refarred with
a self-contained summazy tc the Establishment
Officer of the Govt, of Indi’ who will place it
before the Appointment Committeae of the Cabinet
concisting of the Hon'ble Prime Minister, ths
Hon'ble Ministar for Home Affaire and the Hon'ble
Minister administratively concsrned with the
appoxntmpnt(s) In cases in which the Hon'ble

. Home Minister or the Hon'ble Prims Minister happens
to be the Minister concerned with the appointment,
the Hon®ble Finance Minister will be added to the
Committimze. The decision rzached by ths dppointment

Committ=e in all such casss should be ;ommunica@ed
to the Commission by the Ministep administratively
concerned, Final orders in accordznce with the
decision will also be issusd by that Mlﬂlefy, capy
being endorsed to the Commiseion,”

24, The argument advanced by the respondents that this

procedure was not required to bs followad, because the

d
departure from the UPSC's advice was at the level of the

higheat competant authority itself; does nct appear to be

tenable because ths wording of Home Ministry®s 0.Me dated

27.11,50 is explicit and admits of no sexception., As the

aopalntinq authority di -g ¢d with the UPSC?

A
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recommendations without following the pracadurs prescribad
abovs, we hold .that this infirmity should be cursd evsn at

this stege.efter which furthar consequent actien should bs
taken in accordance with law, We ars fortified in our. view
by the Hon'hls Suprems Court's direction in Civil Appesl

No. 1726 of 13839 disposad of along with Dhamanis’s case

‘(Supra)

- 284 Aeccordingly this J.A. is dispossd of with the

directiqh that the Appointing Authority shall consult the

’

UPSC oncs again by meking = fefersnce back to them indicating

the ressche for making a departurs from the panel racommandad

by them in Sapt. 1987 and also foward the material on which
WN.?# )

it decided not to promote the applicant #& Sept, 1987 and

obtain their views, 1In case after consultation with the UPSC

in the matter indicated above, the applicant’s name is

restored to its originﬂl position as recommended by the UPSC,

his case for promotion as Lommissioner of Income Tax w,e.f.
m e MR dal fum wWh red Arc/wlrra NEW Arimofed | 9,

Sept, 1983/shall be con91der~d on merits and necessary orders
AN

passed within thros months from the date of receipt of

UPSC's recommendaticns.

26, Partises to bear their own costs,

,é;ka? Zi:i-' B
{LAKSHMI SUAMINATHAN) ~ {S, R gf
Membar {J) ' Member {A)



