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49, Shri S,C, Yadau
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AddressJ Commissioner of Income Tax,
C/o Tha Chairman, Central Board of Diract Taxes,
North Block, W«u Oalhi.(8y Aduocataj Shri R.S, Agganual) RESPONDENTS

^ 3 U D G f1 £ M T

BY HDN'BLE 3,3^ ADIGE." WEWBER (a)

In this application Shri 3,N, Singh,

Commissionar of Incom® Tax has impugned the action of the

Respondents in not promoting him as Commissioner of

Incomis Tax in'spite of his salection by the D.P»C.
J

of tha UPSC h»ld in Sspt, "igB?,

/f
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2. Tho applicant join®c! the Indian Reuenuts Ssruics

{Income Tax) on 3.7.65 on tha basis of the compstitivs

examination for tha Indian Administrativa and Allied

Ssrvioss held by ths UPSC in 1955. In Oct. 72 h®

was appointed as Assttj Director of Inuastigation

(Intslligenco) and in May, '77 ha was promoted as

A,ssistant CommiBsioner (Incoms Tax) (Ncpj known as

Dy, Commissioner, Income Tax) on the basis of the

selection by i®- OPC duly constitutfid by ths UP5C,
\

In !*!ayy 84 ha uas appointed bs Directors Central

Translation Bureau in the Deptt. of lOfficial Language

and continued to off iciate ,in that post till Play, 1988,

2, fleanuihile a meeting of the OPC of thu UPSC was

held on ath/9th Septembgr, for making premotions

to tha post of Commissioner of Income Tax® As a

rssult of the deliberations of that D«P»C, 63 Asstt,

Commissioners of Incoma Tax ujsre ordorad to ba promoted

as Comtnissionar of Income Tax vide ordsr dt. ''j.l.SS

.(•Annexurs !B~3). Subsequantly another officssr uias

also ordered to ba promoted vids ordar dated 3.2,89

(Annexur£3 jV4), Accxirding to tha applicant's underst

anding, all the aforesaid.54 officers usra graded as

*Uery Good* and thair promotions were made in order of

seniority for the post of , Eommisaionar of

Income TaXj, vide seniority list dated 1,3.07 ' j

(Annsxur© A-5), The applicant contends that according

to his knowledge, he was also graded 'Very Good' by

th(5 said B,P,C« and in fact his name was borms i
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at Serial No, 19 i.e. immediately above the name of

Shri D.K, Sjharma in thi panel prepared by the D«P«G» of

tha U.P.S.C,, and further although the said panel

was also approved by tha Hon'ble Finance Minister,

the Appoinijiiente CdnmittBo of the Cabinei'did not

approve his promotion, Tha applicant states that ha u/as

a

at/^loss to understand on what grounds hia name ..>'as.; :i
t

dropped by the ACC, uihan ha had been recommended a

_j! for promotion by the DPC of the UPSC and also by the

.Hon'ble Finance Minister,, more so,^ when the DPC of

the UPSC had selected t' him; I-' n'- for promotion

the -V
in spite of^advarss remarks in his C. Rs for the years,.

/

and The applicant further states

that although advarse remarks for these two years

against
had been communicated to him and he had represonted^the

Same he had not receivad any reply, to his

representation} and thersfora fiS was under the
.?•

bona fide belief that the said reprssentaticns had been

accsptisd, which impression was fortified, when the

that

applicant carrte to knoi/in spite of ths above BBntioned

advers* remarks, he had been graded 'Uery Good* by the

D«P*C^ cf the UPSC held in Sept,;.-ig^ and his'name was

duly born® on the s»lect list/p^sl prepared, by ths

said DPC of ths UPSC, The applicant contends that when

4
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h® did not find his nama in the order dstad 4,1,88

hs submitted a rapresantation on 7,1,88 {Annaxure A-7)

to which h3 did not raceiye any reply Bithra^ 'jpon

which he submittsd another repressntation dated

8,5,89 (Annsxure A-S).
I I

3» The applicant ccntands that meanwhils another

D.P»C« of the UP3C ufas held on 5th/6th ApriJ, 1988

for making further promotions to this post of

CommissionBr of Income Tax, In that DPC also tha

applicant's name was consideredj and according to

applicant's understanding ha uas ones again graded as

'UeryGood' and his name was not only born® on tha

select list, but this time his nama was approved by the

consequsnce
ACC 'in of which the applicant was promoted as

Commissionar of Income Tax uidB drdsr dated 15,12,83

(Annsxurs A-9). Ths applicant contonds that in the

^ ' D'«P«C, held in 5/6th April, 1988 alsOj th® very sama

C^Rs war© Gonsidartsd as uier® considared in the D.P«C»

hsld in Sspt, 1987 i.e. the Confidential Reports for

th® years 1982-831 196:^8<i| 1984-85; 1985-86 and

1986-87 were considarfid. The applicant has averrad

that in the D«P^C, held in April 1988 the C.R for year

tha
1987-88 were not considered firstly becaus.c/CR for

that year had not been u ritten at that timer, a^d

secondly bacause the vacancies for which the 0«P,C was

A
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hsld iri /^prilj 1588 actually belongsd to the year

the

19S7 and/April, 1968 D®PoC« only supplemented t-he

•earlisr D,.P«C, hsld in September, 1987,

4, The applicant stetes that ha mentioned all these

facts in his rspressntations dated SaS.Sgj on his non«

promotion as Commissioner of Income Tax on the basis

of ths D«P«C« recorrmendations of Septamberj 1957, but

that rfepr®sentation tuas rsjscted without assigning any

reason uida Respondsnts^ letter dated 3o6,S9 (ftnn, A~10)s

against which the applicant has now filed this D.A«

5, Thff Respondents in their reply have cQntested

the 0,A« They admit that the 0»P«C, of the UPSD which
I

met in Sspt, 19S? rocommBodsd ths applicant's nams

for promotion, but ccntendi,, that the DPC of the

UPSC is only an advisory body uhich advises ori matters of

promotions of officers;,and its rscommendations ar® for

ccnsidmration of the "Appointing Authority" which is ful]
- T ^

ccmpatent to taks a final decision in ths matter,

Tha Respondenta contend • that the "Appointing Authority'

competent
is . to differ with the advica giysn by sn

advisory body and can take an indspendent daclsion on

proper examination of the records of the officer in the

matter of promotion by "selection method^" In so far as

ths reliances has been placed by ths applicant on DPAR's

tOefle dated 30.12»76 {Ann^ A—19} which prascribcs th«

proct-'durs to bs followed whs5re the Appointing 'Authority
in thsir

dissgrsss with tha DPC's reccmmendstionj the RBspondents/



w^-

reply state that ' . relisnce on thase instructions

those

uias misplaced because . instructions ccntsmplate

a situation whare thf; Plinistsr. concernsid departs

from the advice of the UPSC. It is stated that in

is
such case; the UPSC^apprissij of the reasons for tha

, ^ „ d,ecid®d- departure from its aduica, and tha ccase is finally/^

by the .Appointing fttuthority, but in th® present case

UPSC's

the departure from tha L acJvica uas at the lawl of

the highest competsnt authority itself and accordingly

those instructions do not apply in the pretssnt cas®.

Further more, it has basn urged that as par Art. 350(3}

of the Constitution the Prssidant is answBrsble to the

Legislatures regarding non-acceptance of the UPSC

rBcommendations that they ars only advisory in nature

and not mandatorye

6. The applicant in his rejoinder",has raiterated

that if tha ACC has to differ with the raccirmandations
could

of the DPC of the UPSC, it / do so only after

following the procsdurs laid doun in D.P. h. A*R.'s

dated 30.12^76, and furthtsr mora the ACC srrad in not

accepting the ^C!s, reconmendations of Sspt. 87,

particularly whsn it accepted without demur tho

•PC's recommendations of April, 1988 which was based on

the very sams materials.

7. hsd directed tha Respondents to place
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before us for;,perusal the, relevant records relating to
. ..V; ' - \ /

•prqmbtidns to the Comraissionmr pf Incoma Tax, bas*d

upon ths rBDarnnendations of the D*P.C«. of the UPSC h«ld
f

' -i - ^ I.- '
in 'Sept, 07 and April ,1-988, On a pfcrusal of tha ssm#,

it does appear that tha 0«P«C, presided ovor by the

Chairman, UPSC in its meeting held iSn 8th, 9th & 10th

of Soptembor, 1987, after having examined the character

rolls of the senior most elgible officers graded the

applicant as "Very Good" and recommended the panel of 64

names for vacancies pertaining to th® year 19S7-88, ,

in which tho applicant's name stood at SI, No, 19,

immediately above Shri D,K, SJharma, The recommendations

of tho D«P,C uicre approved by the Hon*ble Finance

Minister on 18,9,87, but was eventuully rejected by
A hltn/

tha '̂̂ |CC on tho ground that although he had^given '« very

good grading by the D»P,C,^his reports showed that in

1981-82 he had been graded as satisfactory and

even as average under speed and soundness of decision

making, which made the overall grading just satisfactory.

Similarly in 1982-83 his work had been gradid as

satisfactory against relation with colleagues^and

control and guidance of officers it had been noted

that he indulged in party politics in the office and

hia work was. not satisfactory due to that reason.

In the report for the year 1983-84 again it had bean

noted that ho had indulged in party palitics in the

offica due to which offica discipline had suffered,

/
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Hs uia 8 «lso givon a uarning According to th«

diractions of th« Chairman, C3DT, «nd his r«quast for

•xpunction of tha adv/arsa ramari^s for 1932~S3

anb 1983-94 uiar® r»j«ct«d. It was not«d that
from

subs«qu«ntly ha had irecsiusd offusiue reip^i^.s / th«

Reporting iOfficar in tha Central Translation Buraau

tiiharo ha uorked, but ov»r-all it tuas dacidad not

to promota him.

g, Thara is no matarial on tha racord to indicata

that the procadura prescrlbad in D#P 4 A.R.*s a.M#

datad 30-12-75 was follouad» iJh^r) this dacision

was takan not to agraa with the rBCommahdationa of

tha D.P.C, of_tha U.P.3.C,

-T

ID. Subsoquently, tha D.P.C. of tha U.P.S.C. mat

again on 5th to 7th April, 1988 to oonsidnr

salacting officers for promotion to the grada

of Commissionar of Incoma Tax. Tha Incoma Tax

Department raportad 66 vacancias which partainad to

tha financial yaar 1937-88, and this tima again

ttio D«P.C, gradod tho applicant as "Very Good*?, 'A pantil

consisting of 79 nomas aaa tBdorninandad by tha of the/,

A
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in which th® applicant found placi at Si, No, 2.

Therd ars no materials on t«cord to indicate that th® CRa

for tha pnriod 1,4,87 to 31,3,88 wor« takon into account

ujhil* maj<ing ths assassmant, firstly bacausa it is

most unlikaly that tha C0s for that yaar would hava baan

i^rittan up and mads availbla to the E3PC &®for!B it mat

on 5th April, 1988 and sacondly because this [PC of

Apxil» 1988 appsars to hava supplemantad tha aarlier

DPC of Sapt, 87 and considered uacancias only for tha

yaar 1987-.88. Hanca tha applicant's assertion appears

to ba correct that tha sams matarials uihich uiara usad

to assess his parformanca in Sapt. 87 wers'placad bafors

the DPC when thay assssssd him in Sept, 87 but this tima

tha aCC accisptBd ths OPC recommsndation without

objaction and tha applicant accordingly was promotad

as CIT uj,B,f, 15,12,88,-

I

11, liJa haua heard Shri G.O,- Gupta for tha applicant

and Shri R»S, ^ggarwal for tha Raspondents at

/ considerabls langth® Initially Shri Gupta prayod to

T inspect the releuant racords produced by th» Raspondants

bffifor® us on the ground that ha would bs batter abla to

assist the Tribunal in adjudicating this case onl^-
aftar ha had perused the records^but when the Respondents

s

counsel claimed privilsgs and wa pointad out to Shri

Gupta that ws would have to rule^this claim for

privilega first^bafora procseding further in the mattsr,

Shri Gupta did not prsss for inspection of tha records

any further,

/Iv
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12« Opening his arguments Shri Gupta has urged

that the ACC's action in not accepting the re commandation

of tia DPC in Sspt, 87 uhich gradad^ the applicant as

"Vary Good" alongwith many others {Nons ware gr^sd as

"outstanding") in spita of adversa remarks ,for 1981-83-
/I

and 1982=8^ and had recomniBndBd him for pramotion^which

recomnisndation also had the approval of the Hon^bl®

Financa Ministar, and their subssquont acceptanca of the

/

OPCi racommandat ion for promotion in April, 1988, which

had again gradsd ths applicant as '♦Vsry Good" and .

uj®ra'̂ bas^d:.hQn;,the.aama facts and materials was clearly
lT\At

arbitraryo He urged^arbitrarinoss was ©ntithatical to th«

rule of law, natural justics, equality and fairness
was

^uiolatiu® of Art, 14 and 16 of the

Eonstitution^ as had besnhald by the Hon'ble Suprams

Court in rianoka Gandhi Us. UOI AIR 1978 3C 597

as wall as Ajay Hajia Us, Khalid Plujib AIR 1981 SC

487 wherein thair Lordship>-of tha Hon'bls Suprema Court

had obsaryed that

, ' Uhsre an act is arbitrary it is implicit in .

it that it is unaqual both.according to
political logic and constitutional law and
if it affects any matter relating to public

, employmant, it is also u^ativs of Art, 16,
' Art, 14 and 16 striks at arbitrariness in
State action and ensure fairnesss and iBuality
of treatmBnt",

>
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13e Sscondly Shri Gupta argusd that if it uers

adverse ramaiks that CueighBd uith ths ACC £n rejacting

tha DPC«s recommendation on Sept, 87, th® samti could

takanrihto account tha raprssentation filed

by th® applicant against those adverss ramarks ubes

still ponding. In this connection hs rslisd upon

Shri G,Sa Fiji Us, Stat® of Punjab AIR 1979 3C 162

wliisrain xt had been settlsd that advarsss raport in

a CR could not ba acted upon, denying tha remployeE
1 ,

I promotional opportunitiss, unless ths saniss had been

cofiifnunipated to him^so that h® had an opportunity to

improua his luork and conduct^or explain tha circumstancas

leading to thosa adusrsa ramarks® In this connection

Shri Gupta stated that he was au/arcs of UOI Vs, G, Nam-

boodiri 1991 5C 1215 wherein it had been held that

abssjncs of raasons whilB rsjecting the reprasentation

against advarss ramarks was not illesgal perse, prouidEd

those raasons were available and could b® supplamented

from th« relevant rscord.

Vu -Thirdly Shri Gupta had argued that evan if ths

appointing authority had the right to disagree with

the; racommandation of the DPC of the UPSC^ that right

had to be bas®d on valid reasons^ When the appointing

authority's action in not accepting the recommendations

of ths DPC of the UPSC uas challcinged on the grounds of

malafidSj arbitrariness and illsgality, thg

appointing authority had to satisfy the Tribunal as

to raasons which weighed with it in not accepting
I

DPC's reconmendationsj and whsn it considsrsd it
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nscBSsary to depart or disagree with those rsconrnsndations, tha

prsscribed procedurs as contained in Homes F.inistry's datad

27,11.50 and rsproducad in DP & AR's D.W, datad 30.12^78 had tc

be folloujcjd, but in the present cags this was not done. In this

o

connsction Shri Gupta rslisd upon the ruling in B,i\'a Singh \is.

Secretary to th® Govt® of India, Ministry of Labour 1990 (l)

CAT 1991<, Purthermora he urgsd that as tha recommendations uiers

cU, ^

biased on^CErtain ordar of merit and consaqusnliiio the rejection by

the ACC of those rscommsndations, that ordsr uas disturbsd, the

principle sst forth in Datindar Kumar Ors, Us, Stats of Punjab

k Ors. in 1985 (l) SCC 122 had bsan uiolatad^ wherain it had' been

held that if a vacancy uias to be filledj th«3 Gout, h^ to make the

appointment strictly adhssring to the order of merit as recoiTifr>3ndsd

by the Public S.eruice Commission,

15, Lastly, Shri Gupta urged that the ACC's decision was itsslf
\

immune from challsngs in a Court of Laui^sand in this connsction

referrsd to tha ruling in H« flukherj^e 1394 (25) ATC 333 whsrsin it

had held that the Govt, may for valid reasons rccordad on tha

/

fils disapprove of ths advica or rscommendations tenderssd by the

Commissionj that decision could bo testsd on ths limitsd ground

of it baing arbitraryj malafids or capricious,

16, fln the other hand respondsnts* counsal Shri ^,S, Agganual

arguBd that in declaring the applicant unfit for promotion in

Sspt, 87 it was not the respondents'' intention to psnaliss him

pRrmsnently^ liihen in April? 193Bj the applicant's cass cams up

again for promotion he was found fit? and this action of thg Resp,

according to Shri Aggaq^jal could not be tsrmsd unrsasonabls. He

also emphasised that the applicant's representations against his

adverse remaxics had been rejjscted and no reasons wars rsquired to be

communicatad to him for rajesction. The Respcndants were not auiars

that ths ordsrs communicating ths rgjsctions had not bssn received

by ths applicant^and as no remindsr was rsceivad by them thay natural;

presumed that the rejection orders had been received by him^and

hmce no advantage could flow to him on this account.

A
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18, Before wb discuss-the,nmsrits of the argumants put

forth by tha rsspaotiye counsal, wo would advert to the

judgment of the Hon'*ble Suprisma Court in UOI Ms, Shri N.P,

Dhjamania vide Civil ftpposl No.1794 of 88 and othsr connected

cases decidad by the Hon'bl# Supreme Court on 20.10,94, which

has a direct beariiig on ths casa before us,

19, Shri Dhamania was appointad in the P&T Deptt, in

Sept, 1963 in the Indian Talcom. service sr»d in due cours#

he was given Sslectdon Grade in the scale of pay of Rs,2000 -

3250 in the Junior Administrative Grade w.e.f, 1,12,82, iDn

9,12,82 « DPC meeting uias convened to prepare a select list of

officers for promotion to Level II of the Senior Administrative

Grade of the ITS, The WC recommended 5 officers for

empanalment for 1984, 24 officers for 1985 and 30 officers for

1985, ft11 the officers including Shri Ohamania were rated

as 'Uery Good* and none possessed outstanding merits,

Shri ESiamania retained his original seniority at SI,No,13 in

Junior ;fidministrative Grade in tha pssnel. The panel was

approved by the Communications Plinister, but after perusing

the records, the ACC directed that the panel should be

returnad to the UP3C for soms vigorous review as it.expectad

more selactivity. The UPSC informed that the panel was

preparsd strictly in accordance with the Deptt, of Personnel's

instructional and thera was no scope for review and they had

stated that they had no further advice to offer in the matter.

The panel was again approved by the Communications Minister

and was again submitted to the .A^C.C,
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After some further corrsspondenco in the mattsr the ACC

approvsd a panel of 54 officers on Five n^ines

were dropped including that of ths applicant, who filed

O.A. 11,91/85 fasforB tha Tribunal, ufho by its judgment

dirscted that as no reasons had besn assigned or were

forthcoming for the delation of Shri Qhaminia's nams from ths

panel, hs should be deamBd to hawe bean pfomotsd with offset

from the data his immsdiate junior was promoted to the Senior

Administratiue Grade Level II, uida Notification dated 8.1.87,

20. The Hon'ble Suprams Court in their judgment adverted

to the instructions contained in the DPAR O.M. dated 30-12-76

regarding the procedure to be folloued when the appointing

authority did not agree with the recommendations of the DPC*

Aftsr reproducing the relevant portion of the procedurs

contained in Horns Ministry's O.M. dt, 27.11.50 on tha subject,

their Lordships agreed with tho Tribunal that the recommenda

tions of the UPSC war® jsdvisory in nature and ware not binding

on th® appointing authority. It was open to the appointing

authority to defer from ths recommendation in ths public

interest but while doing so it had to giva reasons for so

deferring to ward of any attack of arbitrariness, although

it was not necessary to communicate those reasons to the

officer concerned. However, their Lordships were of the view

that the Tribunal had exceeded its jurisdiction in directing

Shri Dhamania's daemed promotion from the date his immediate

junior was so promoted. They observed that thsy were unable

to support tho Tribunal's finding that merely because the ACC

required the UPSC to adopt a more vigorous review of the selct

list it would be an exercise in futitlity to make a reference

back and seek further consultation with the UPSC in the .

\-matter, ^
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his account th. dssmsd pronotion could not b, accordsd.
lnsta,d, the appeal disposed by th= Hon<bl= Supt^ms Court
uith a ditnotion thst ths SCC should loconslder'Shrl Dhammilii's
C53SS en merits with rsfsrencs to the rscord^ and if found

suitsble grant him promotion u.i.E.f. the dats his imsDediats

.junior was promotsd with consssqusntial benafits such ®s

ssniorityp salary, etc. Similarly in connected Eluil Appaal

No, 1725 of 1989 the Appointing /Authority was directfJd to

consult th® UPSC onea again by making a rsference back to them

indicating th© rsasms for making a dspsrtur® from th® panel

rscofrenended by ths Gommission and also forward tha material cn

which it had reached the conclusions not to appoint ths

raspondsnt and obta^ their views bsfors taking a fin®l

decision in the mattar. In caas after ccnsultstion with the

UPSC in tha mannar, indicated abc-.^, ths respondent's nams was

rsstorsd to its original position as racommisnded by tha UpSCp

tha respondent';s case for promotion to ths post of Commissioner

of Income Tax was to be considerad on merits and orders were

to bs passed within thrse monthSa

21, , In the light of all that has been stated above, Shri

Gupta is sntitsly right in arguing that th® ACC's decision is

not immune from judicial reuiewj and auen if it did dissgree^

with the Upsets rsccmmandations ths disagreement had to be

based upon valid reasons to ward of ®ny challesnge of arbitrarinss

which would violate i^rticlss 14 and 16 of the Constitution^ '

In ths present case befora usj unlike in Dhsmania's cas3£!5"iy'<'»)/

reasons for disagresment have been rscordsd. What appears to

hav8 weighed heavily in ths 'ACC^s mind in finding tha applicant

not fit for promotion in Sept. 87 wsre tha ramarks he had

rscsivad for the yssrs 198VS2 and 1982-83. The has

spgcifically noted that ths applicant's representations for

KXpunction of those remarks warn rajected, and the mare fact

that the orders communicating the rsjsctians were not rscaived
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oliegediy
i by the applicant as contended by him Dujing to thsir being/

incorrectly addressed, does net help him, Furthermora it was

not nscessary for the respondents to.givs reasons why thejy

rajsctsd those reprasentations,

22. That having been ssid, it must bs noted that in

April, 1988 on tho basis of those very same C, Rs uihsn ths UP3C

again recominsnded the applicant for promotion, thsj respondsnts

accepted those reconvnendstions without dsmur. Although Shri

•Aggsruial has argued that the rsspondants had no intesntion to hold

back tha applicant's promotion in Sept, 1957 permanantly, there

is no discussion in the concarned record to indicete that ths

applicant's work was to bE watched, and in any case that

' question did not arisBy because in April, 1988 the respondents

on the basis of the vsry sams C«Rs and the UPSC's recommsndations

found him this time fit for promotion,

23, Furthsrmors we noto that while disagreeing with the

UPSC's recammendations in Sept, 1987j, the respondents did not

follow the procadura laid down in DP^Ul's dated 30,12,76,

relsuant portion of which are reproduced belowg ^

" CasULTmCN IjJITH THE UPSC

Ths recommsndations of ths Dtspartmental Promotion
Eommittee, whether it included a member of the UPSC
or not should be referrsd to ths Conmission for.appraual
if

1, Consultation with the Commission is compulsory
under Artacie 320.(3) of the Constitution of India read
with UPSC (Exemption from Culsultation) Rsgulation, 195S
as Emended from time to time. Broadly speaking subjsct
to csrtain exceptions mentionsd in the Regulations in
so far as promotions are concernsd, consultati.an with
the Commission is compulsory, in respect of promotions
from Gup ' to Group *A' posts. However, a referencs
may be mads to tha RegulationSf es and whsn necessery.

PROCEDURE TO BE FiQLLOiJED 'jJHEN APPDIMTIIVG AUTKaFilTY PU-S •
NOT AGREE iJlTH THE RECONnEND^TIONS £F PPC

1., Ths OPC is a rBCommcndatory body and the
recommendations made by it are subject to approval by

/

tha appointing authority, ThsrR may bs certain cccpsion
whsn^ for ualid rsasonsj ths appointing authority

A
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may find it nccassary to disagree with tha
rscommendations of tho duly constituted DPC. The
procedure to be followsJd in such cases will be as

given below»

2, Where UPSC is associated with the DPC, .,
ths recommendstions of the OPCj, should be trestsd
as rscommsndstions of the UPSC,- If it is consi-^

dered necessary by the appointing authority to uary
or disagree with the recommGndoitions iiiariE by the
DPCg ths procfsdurs prescribed for ouerruiing the
recorntnendaticins of UPSC should be follawed."

The relevant portion of the procedurs contained in Horns

r-linistry^s O.M. No, 1a/42/50-Est,dt. 27,11.50 are also

reproduced below^

" Ths Gout, of India haus decided that ^hisre
tha Union Public Servicc Coimission have been
ccnsuite;d in regard'to any sppointments the
recommendations made by tha Commission should not
be departed from unlsissp in thr. opinion of the
Hon^bla ninisteir concernBd, exceptional circumst=
ances sxist which in the public interest rsquire
such departJLiXK„. In such s case ths reasons for
holuinc) this opinion should be communicated to the
Commission and the Commission givan an opportunity
of further justifying their rscoironendations. .On
the receipt of ths observations of the Commission,
their rEcommsndatiohs should ba considered further
by the riinistry concernadj if^ sftsr further
considerationy the ilinistry still considers that
the recommsndaticns mada by tha Commission should
not be accsptsd^ the case should be referred with
a self-contained summary to the-Establishment
Officer of the Govt. of India who will place it
before ths Appointment Committee of the; Cabinet
consisting of ths Hon'ble Prima ninistwr, ths
Hon'ble Rinist€?r for Home Affairs and the Hon'ble
Minister administrativsly concerned with the

appointment(s) . In essess in which the Hon'ble
Hbinc nini&ter or ths Hon'ble Prime flinistsr happens
to b6 ths Minister concerned with the appointmsntj
tha Hon'^ble Finance Minister will bs added to ths
Committ®8, The decision rsachsd by the ^Appointmsnts

CommittsB in all such c®sas should bes communicated

to the Commission by thes Minister administx-ativaly
concerned. Final orders in accordanciJ with the

dscision will also bes issuad by that Ministry, copy
bsing endorsed to the Commission,"

24, The argumant advsncsd by the respondents that this

procedure was not required to be follcwsdy because? th«5

departure from ths UPSC's advice was at the level' of the

highest competeint authority itself, does not appsar to be

tensblo because tha wording of Horns Ministry's D»M» dated

27,'i1e.50 is explicit and admits of no axcEotion. As the

'appaintihg authority disagrssd with" the UPSC®s

i
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recommendations without following the procadurs pr«scrib«d

abou», w» hold.that this infirmity should ba curad Bv»n at

this stage.eft#r which furthar consequant action should be

taken in accordance with 1j»j, Ue ar» fortified in our-uieuj

by the Hon*bl« Suprams Court's direction in Civil /flppaal

No, 1726 of 1939 disposad of along with Dhamania's case

(Supra).

25. /Accordingly this O.A. is dispossd of with the

direction that tha Appointing Authority shall consult the
/

UPSC ones agaiJJ by making s refiersnc# back to them indicating
t.""

the reasons for making a departure from the panel racommended

by thorn in Sept. 1987 and also fouard the material on which

it decided not to promote the applicant I* Sept, 19S7 and

obtain their vieus. In casa after consultation with the UP3C

in the matter indicated above, the applicant's name is

restored to it's original position as racommsndad by the UPSCj

his casa for promotion as Commissioner of Income Tax ui.e.f.
/h ^ >1; ftv>n fiityum'm i^^rt

Sept, 1937/shall be considered on merits and necessary orders
A

passed uithin.thros months from the date of receipt of

UPSC's recommendations,

26, Parties to bear thoir own costs,

(LAKSHra SUAMINATHAN) {S.R. AQIGe/
flembsr (D) l*lBmber {a)

/GK/


