CENTRAL ADMINISTRATIVE TRIBUNAL PRINCIPAL BENCH,
NEW DEIHI,
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New Delhi this ~a-, April, 1994,
éfORAM‘,» . o
Hon'ble Mr, J.P.Sharma,” Member(A)
Hon'ble Mr;g;RjAdige, Member(A).

Shri M.M.Shama [}
son. of Shri S,C,Sharma,

r/o 204, Sector VII,

Mehrauli Badarpur Road, ) 4
New Delhi 110 030 .
By Advocate Shri B.B.Sharma ..........Applicant./

Versus

Delhi Administration,
-through

Chief Secretaryy

Delhi Administration Secretariat,
5, Shamnath Marg,

Delhl 110054,

- Director of Education,

Directorate of Educatlon,
0ld Secretarlate,

Delhi 110054

3. Commissioner-cum-Secretary (Education)

Directorate of Educatlon,
Old Secretarlat
. Delhi 110 054.

4 Joint Secretary{Education),
Directorate of Education,
01d Secretariat,

Delhi 110 054

By Advocate Mrs, .Avnish Ahlawat

¢ece .Responden‘ts.i

! JUDGMENT
By Hon'ble Mr/S,R,Adige, Member(A)
In thls application, Shri M.M. Sharma, a . life

Guard,' Dlrectorate of Education, Delh1 Admlnlstratlon

has 1mpugned the order dated 8”%.88 passed by the

Commlo51oner-cum-8ecretary(Educctlon) De 1hi



o )
'Administrétion,in a_departmental proceeding and the
memorandum dated 13,2,89 issued by the Joint

[
Secretary(Education) communicating the Commissionexr-

>cum-Secretary's order .,

23 The applicant, who was - holding the post

of Life Guard since 1973, claims that on 9J2.82,

he was sanctioned flve days' leave with promotion
to leave the statlon to attend certain family
matters at Ganganagar. Whlle on leave, he fell ill .
and communicated this fact tdegraphlcally to the
Vice-Principal of the School where he was working and
requested'for extension of leave on medical groundy
Duye to complications in hié illness, ﬁhe applicant .
had to extend his,k leave from time to time and -
~eventually returned to join duties on 25.1.85,

but was not~aliowed to join his duties,’ Cn 3151;85,
he received C)M; dated 22,1284 informing him that
an enquiry was proposed to be held under :rule

14 of CCS(CCA) Rules , 1965 on the charge of wilful
and unauthorised absence from duties since 142,82,
He states that he filed his written defeﬁce dated
74,86 depying’the charges,” An-Enquiry Officer was
_appointed,’ No witness was examined by the Preéenting
Officer in the enquiry which,according to the applicar
was nothing but an argumentative discussion

between the Presenting Cﬁficef and the defence -
Assistant in the presence of the Enquiry Officer/
~ The Enquiry Officer submitted his findings, in which
he had held that the charges had been established;

upon which the Disciplinary Authority after
accept1ng the findings of the Enquiry Officer, 1ssued

an-order dated 5.1, 87(Annexure-A) imposing a penaltY



~ of withholding increments for two years with

cumulative effect treating the period of unauthorised
absence as dies-non. The applicant appealed against
that ordé: and the appellate authority idey the

Commissioner=cum=3ecretary, Education Department,

- vide order dated 8.8.88(Annexure~B) modified the

penalty to 'withholding the increments for two
ye ars wifhout cumulative effect,ﬁrNothing was stated

in this order as regards the manner in which the

',period of absence was to be treated. ®n 1332;89,

a memorandum waslissued(Anngxure-C) informing the
applicant that the appellate authorif? had modified
‘the penalty to withholding the 1ncrements for two’
years without cumulatlve effecty! treating the period
of his unauthorised absence gsAdles-nonJ It is the
said appellate order‘dated 84i8:88 énd the memorandum

dated 13;2.89 that have have been 1mpugned

3. We have heard Shri B, B Sharma,’ learned

counael for the applwcant and Mrs,' Ahlawat, learned

counsel for the respondents at considerable length, -

4, Shri-Sharma has argued firstly that the
procedure for enquiry appiiCable in this case as
laid down in Rule 14 of the CCS{CCA) Rules, 1965 has
not been complied with renderiﬁg the Disciplinary
Authority?s order illegal énd‘unsuétainableﬂ In
this connection, he has relied on a number of
rulings including 1990(1) Suppiementary SCR 426

'K.S.Gill Vs, State of Punjab!, 1990(1) Supp lementary -
SCR 44 'S, N;Mukherjee Vs¢.Union of India® and

AIR 1986 SC lO4Q’Rd?¢Bhatt Vs, Union of India'j

We find that there is some merit in this contentiond

\
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Thé Govt,! employee who brought the record relied
upon by the respondents fo establishithe charges,
was not himself examined; the documents relied
upon in.the enquliry were not proved; and no evidence
“was recorded,’ Mfsﬁ Ahiawat; on behalf of the
respondents has contended that it was not mandatory

for the Presenting Officer to produce any evidence

because the charges could be proved on the basis of
documentary evidence alone and in any case the

factum of absence Was not in disputeﬁ The documents
produced before the Enquipy Officer should have been
proved whi¢h,waé not donei! In fact, the entire o
- © bBeinmgv Sob 2 Aq
proceedings seem to haveﬂconducted as aAdialogue
.¢W£;§gg§ the Presenting Officer and the.Defenc? .
| Asstty in the'presencé of the Enquiry Off-icerd
5 Secondly, Shri Sharma has argued g?at the
Disciplinary Authority was required to égcord'its
reasons before imposing the penalty which was not ,‘
done and,therefore, the Disciplinary Authority's’
order is liable to be set asided He.has drawn
attehtion to the contents of. the Disciplinary
Authority!s order and statesthat the first paragraph’
is merely a repetition of the charges the second
paragraph states thatASHri Juneja was appointed
as an Enquiry Officer; the third paragfaph states
that the Bnquiry Officer had submitted the report;
and the foufth paragraph summarily concludes
that the chargesstand .established against the
applicant.! There is no independent discussion
in the order as to how the Disciplinary Authority -
has reached this conclusiond There is some merit

in this contention, and we feel that the Disciplinary
; ’ oA

AUthoritY;s order should have bequreaso*ned one’

\



r//",‘:.«'ﬁw.
\

5 |
65 The third arguement aken by Shri Shamma
is that the appellate,authofity did not comply
with Rule 27(2) of “the CCS(CCA) Rules;l965
in as much as he did not consider whether the
procedure laid down had been fully complied with and
whether the findings of the Disciplinary Authority
were warranted by the euidence on recordﬁ; In view of
the defects in procedure that we have noticed;’
it must be held that there washaéequate compliance
of Rule 27(2) of the CCS(CCA) Rules, 1965.'
7. - Lastly Shri Sharma has argued that the

the Joint

penalty has been imposed in the garb of: clarlflcatlonlw
‘Secretary(Education) who was not competent to do so!
While the anpellate authority néd reduced the penalty
of withholding of lncrements for two years with
cumulative effect to a penalty which would operate
without cumulatlve effect. fﬁe appellate’ authority was
silent on the point of treatment of unauthorised
absence, which the Disciplinary Authority had
tre ated as.dies-non; However: in the mémorandum
dated 1332,89, it was stated that the period of
unauthorlsed absence as dies-non would be kept-
intacts Mrs, Ahlawat has contended that the appellate
~ authority's order only modified the punishment with
cumulative effect to that of being without cumulative

P

effect and/rest of the punishment as mentioned
A Logidd #vtlf/)r 7

in the initial order/wﬁéi continue,’ We are of the viéw
that there was no need to issue a clarification on the
'Disciplinary Authority's order and this clarification

was uncalled fors The orders in departmental

proceedln-gs are qua51—3ud1C1al in nature and any

clarification, if any, can be issued only by

the concerned authority who passed the initial order.
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8. " Under the circumstances, we hold that
AN
- in view of the defects noticed above the orders
a' i

of  the D1401p11nary Authorlty V the appellate authorit
as well as the clarification issued cannot be
sustained. and, are,therefore, quashed and set aside?'
The case is remanded‘to the Disciplinary Authority
for ¢onducting the departmental proceedings -

a fresh in accordance with law, No costs

pdy Srvmes
(S.R.ADIZE) , (J.P,SHARMA )
MEMBER(A) MEMBER(J)
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