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IN THE CENTRAL .ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH:NEW DELHI '

DATE OF DECISION: 4,6,r990
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SHRI DM PRAK'ASH
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; SHRI B,S. .MAINEE
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VS.
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OA i49?/e<?

SHRI BRIJEBH , KUMAR8<DX4^^S
VB,' •' " • ' '
UNIOIM OF INDIA OTHERS

SHR I-ANl'S -suhrawAIrd^

SHRI JAGJIT^SINGH

APPLfCANTB ', ;^:- . ; V•• ' '

RESPONDENTS , , , , . .

.V COUNSEL.fOR /THE V^PPLICAnts ^AT : •
SN0.24 ^ .

COUNSEL FOR THE RESPONDENTS AT ...
'SNO.- 24 • . . •

CORAM? .. V; . - •'

THE..H•N-BLE m. T.S. OBERDI, MEMBER, (j) . . ,

THE HQIN'BlE ,MR.. I.K.. RASGOTRA, r^MBER ,.\A) , „ .

>' - " u'-^-'G "E"K U '•

•<Del'iye'r'ed .by'Hon'ble "Hr,;' 'l'. K.' R'asgotra, Member (A))

/ This applicatiDn has been filed by Shri Mohinder Kumar .
along with fifty other Mobile Booking Clerks (MBCs) under ^tion

19 of the Administrative Tribunals Act, .1985. , Before we , !^®v

intc this case,' Iwe feel it proper and, imperative to delineate the

historical perspective in which the present application and-rest

of batch of ;applicatiqq5 are being ,c^ app1icants -
•were ,appointed -as MBCs on the Northern Railway on various dates

from the year 1985 onwards on temporary and hourly rate of
naymaHt:per- day. ' 'They^ had ^workedvfor varying periods when their
services- were ^ telegram dci .
•i5.12;i9S&/ %;! iAnnfeKLcre -^3i; ^f ^the p^per bbbk) '- to th|e;;
effect thats- " "" - . .

"an: .Mobile Booking Clerks »Drkir9^ at-yours should be _
discharged forthwith as desired by tha Board." , -



6
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2<Challengingtheaboveorder^asi'iieQsiand'arbitrary,,

anoapplicatiohNo.;li74/§6\under"^et:tion19oftheAdministrative

Tribur>als;..vAp^tV^.'̂5>S5;^was.yf;i1^,.,,^.,^(Applicant^
presentOA896/88werealsopartYtoOA1174/86also)„The

Tribunal>ideinterim'ordSrc^tel:;.;i4.12.1986stajed%fie•Q'̂r^-^ion
ofthesaiddischargeorder.Thepetitionersinthat'application

hadprayedthat:-

Theyareentitledforregularisationoftheirservice

•nil.«b»cippt>onagainstregular.VacanciesfriO'f'nintcfi^''of'
SailwaystrircLiIarNc.E(NG)-ffI/*^RCi;/TOdal^2istAprif;"I7B2'
whichenyisaoesthat"thosevoJun^eehjs/^ECij.who'havebeenengaged
or,the,Eay,,ays,o,vcetit«in,.ates,,„per.npur,_perda^
-beconsideredbyyouforabsorptionagainstregularvacancies'
provided-that'they-havetheminimumquaVi^icatY^^^

directrecruitsand-havepl,tin"a'mfnTmumoV'three"'yearsservice'
a.VoMteeS/rtBCs.^The'Saidi'ScJl^r'^^iheWrov^

"Screeningfor^theirafatorpt'iDnphouidbe'doneby"

•^'i^^rv^ce'''commissic^ .'concerned".'^^,

'i'-T'i^^scheiTie.of.ernp3ovir-r-M^rc-n-^•

.the,j:ecomj,g,^t;ions'

int^eycpmmerciaa^d,aI,Li«d,»aMer^^Ann^^urel^
P-4(pages37-40ofthepaoerbootOTh=•,
^^Therelevantextract,,q^-i^he.- —'Ch_fi^.,reprpdupedhsj'-'Bii.nd.e.r-s-J-•

:'̂The:•commltVee'Hpp^eciate'̂^tA'-'̂idea*':of
,requisitioning-theservicesofvolunteersfro.

'\
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amopQEt•students sbns/dauQhters and dependents of

f><r:j.lway empidye^s as mc3bi le' booking 'clferks to^

: , oL.i'tside .thei r col lege .hours -on paymen.t : of •

some hohorarium durinQ peak season" or short ,v rush

Such .4n^^rranQemenj: ..wouTd not onlX^help .

".5 the -low paid • ran way, employees ;to supplement
j ;' , their income but also generate /among the. Students •

i| : • an. urge to lend a helping hand to the railViay

•Li;--. in eradicating .ticketless travel.
i; • The; Comfrti:ttee would, . therefore, i i ke the Ministry

;i ' of Railways. to take active steps to, extend \th.is ,

f/y - system whereever, it may be warranted. At ' the ' .•

•ji i;'''. ' --y'"•" ^ »••••-•' •.
. ji .SJLQiE 'l- iHiS.' c: 3.re wj, 11 have to be taf-:en to see that

vs-ated -• interest do' •' not develop and that the

objective of curbing the' incidence of ticketless

travel is efficiently sub-served with due regard

t.c th(s need for effecting economy in all areas

6 f Ra.i 1way •operat ion.." (Emphasis, supp lied) ..

;-4r, -'Thp' Ra accepted -the "above recbmrnendation'.".and , ,

t ^^,di rscted ; thp; Rai 1wa ;Vide ctrcular ; ,Nq.^. ,70-761/106/68 dated

17. lOb 1970 to; develop a ..scheme f or./efnp.loyment. of volunteers from

; amongst ' : theiii ;; ^.tudent . vsopis/daughters /knd dependents . of ;.Ra.i,lway',

;• employees' during the period for peak rush hours on- the J pattern

obtaininQ d.n|;5ome railways,, in consultation w.it.h their respectiye^
FA CAOs. i'The scheme was later decided to be discontinued .^^on ,

; 14.d.l9Sl. jiKoweyer on reconsideration of the matter. ; at •• t

instance of ,.i;>lat,ional .Federation.-.of .Indian Rai Iw^^ymen , the Railway; ,•

* II
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r•'• •;; - •• ••->.•- v-•. : • . .A,
Board took a decision , vide .thei r . ci rcular . letter No..

E(NB)11/B4/RC-3/B dated 21„4.1982 tc absorb these MBCs against

• regular vacancies subject to ^the cohdit.ions referred to therein.

The Railway Board oh a further representation by the same labour

fedehjation, ; asked the Railways - vide 'their circular No.

. ECNB)IT/S4/RC3/8 dated 20.4, 1985, that Volunteers/MBCs engaged

prio!' to 14. 8, 19Sj. and ' who have since completed three years

service b? also.considered for regular "absorption against regular

vacancies on the same terms and conditions as•stipulated in the

.^cir-culsr dated 21,4,^1932 except that to be eligible for

screening; s candidate should inter alia be within -the prescribed

age limit after •taking into account the total period of

\yayt-men 1. £ve voluntser/MBCs. In actual practice the scheme was

noz c'nscon 11 nued w.e.f. 14.S.19S1 but continued, thereafter, with

implicit or explicit approval of" the "c'ompetent authority. This is

apparent from the fact that in' spite-.of .the cut off date being

a large number of MBCs were engaged in or af-ter 1984»

These iSBGs thus, became iheligble. to take the benefit • of. the

afDresaid provision for absorption .against regular vacancies. The ,

.Central Administrative. "Tribunal" considering all therelevant ,

petition- filed by the>etitioners-in OA ,i 174/86-

11-14.8!i9S1.' •'
i.n 1 judgement the Tribunal observed: ' v ' • •

_ _ .thf ."Sailway -Board had introduced 'a scheme of '
reB^^.risation^ in respect thej Vclunteers/MobiVe' Bac^Clerks' '
and the scheme had in effect cbntii^id' tiil 17^' Nfovember^"'' 19B6 '• '
«ith the tacit awroval, express or^i^lied,'cf the- Ra'i l„ay Board '
»hen they came out with alternative'measures" ftjr'loping with ruBh '̂

- 7 : = ' . • - • ••,,



of passengers durinQ peak season, \ restricting the scope of the

regularis^.ti;qn ..^scheme to those who were employed prior to

14. B.:i:f?8,l ,j th,e b,o, called cut off date when the decision for

disG,on;tinu,in,Q the .scheme ;wa.s taken, but actually not implemented,

wD'-ud --b;e.J.;;Gl,ea^^,l.y .discriminatDry, arbitrary and violative of

Article 14 cf the Constitution. A11 -volunteers/mobile booking

clerl--:^" who were sngaQed on or before 17.11.1986 would be entitled

tc regu1arisation of their services on completion of three years

Gf serviQe' subject tQ fulfilment of other conditions as spelt out

in c:ircwlHrf\.Na, . , E,;<NG) II I-77/RCI/3O5 dated 21.4.1982 and E <M3)

II/84/RC3/a,,: . dat.ed,^ 20..-4. 19^.5 issued by the Ministry of

RaiIways.' •

5, The respondents, (the Railways) preferred an SLP against

the jadQemeht of tine Tribunal 'tn OA No. 1,174/36 dated 28.8.1987

in %he Supreme "dour^t-./ctiWl len-g^ said; order, .which ' .was

reQistered' ^as 'sLP (C) No. 14618/87 •Between Secrei^ry, Ministry:=of
Railways'and petitioners.; Vs. Ms; Neera Mehta and Dlhers,

PBEpondents. The Hon'ble Supreme: Court passefl the following

order in the said-SLP oh ' 18.3.1988;

'^5^' 'no •merit ' irr- the -after " hearing

• V 'both "thi'sides we Would clarify that for the> -sake of

r^movinq' -^ubes the

•" •fcibLnar '.shall 'be^^-t^^^^^ whd.:haye
•'' • qualified b̂y putting three years service •by

-"''-are ' ehti^tlid "'to tH^: 9± itLS•, .(EmphasiB
suppl isd)'

•j^ATR i989:CirsC 380 Ms. Neera Mehta. g-: Others Vs. UDI S; Dthei-^.

.8..
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that their services will :'b^^

; ,,ap1icant^ed,Wii''Hisee11 aneolis Pet Vl:idH.' no: ^02^6/88 seekin©-
'Vvv:di^rec¥iSni^£i^ ' ^

. Supr^emj eodrl on ^ie.3. 198B: "After hearing; thfe^ mal^^^

: :5dpreme' passed the followinQ drders^ih tHe CMP. 1
;; V ^>/5i'i988r. :• ; •• ;: ' :

•;: "It is. open to the petit'ioners^tb~l^y' their-'dlaifii- in an .-•
independent pe^tition if they so :choose. " ' ' '

6. ,: . After 'the above orders were'passed" by: the . Hon^ ble ,
Supreme Court., ,the respondents vide Diyisibna;! Railway Manager, ,

; ND.-thern ' 'RallM^^ litter enDyW^CN-MMKW/S4'-'3^^ ;• :
• • f-'12. 5. 1988 decided .thats

• "3-j . j ,ViiheMpbi:le ^Booking CLef7k^ ,v^.p j^erje enga.ge •

l7Miiv„ 1986 and who have not cpmpl^J:,^ ,thf':f^ years service .(to , b®

Vour^ted f days, : -i . e...,;,rl095 ,.d^^s ,-of ^

.. 3i.3i^98lZ., fc.-Kepeat -31.5,31987.)., _th.€ir .,f^!uu:t^^t:^enQaQemBnt ŝhould be .
' " • ••• •

-• stopped.; forthwith.. rc.-. .

'•; ' ' . As,' a • result the servic^^„:o;f 'v thp^e_ ,^glunteers/Mobile ' '
. BoDkimi^sr Gle.r;ks.= who ^were-,en9a9.gd. pf^io^yttp . 1,7. 11-, s^d Who • had

• : not-" ccmp.i^-6s<ir:the :re,quu5i.te'. service. ;o^ yjars Mpto..M

.wei"':fe ei.therr prPP.osedf tp fes dispen_se.di. w,j piy, actually terminated

• '.: ; , vide^.DRM/^^ No^^therh.!.Rai;lit<ay./^- letter.^ wW;;CIdated

;•';::..i:.):7'Zrhs . present • /NP?i; : ..;S96y^8^ filed on

16.5.1988 under Section 19 of' the: Administrative .Tribunals Act, J-

1935 and. th'e appl icants- p.rayedT fpc;id;i7*e4;^w

to regular.ise : their service after completion, of .three years ; •

9'
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Sc-rvice as per the judgement of the Tribunal "dated 2S.8„19S7 in

DA No. . . i 174/86 and to restrain them, from -..implementing ^ their

orders , dated.:5^v5. 1938 ^ anfl.. - .,,12.5.1988., contemplat ing

terrriinatiori/.termioating th^r... sery.ices. The said! OA 89^»/,88,. ;

however, . .was .d.i.smissed in limine.by the .Tribunal .on 17.5.1988. .

An SLP.fC)., ,7830/88 . 5.lDnQ., wi.th,,.several other wri t .pet i t ions , was

thereafter filed by the applicants in the Hon'ble Supreme Court

which culminated in the Hon'ble Court's recalling their order

dated 30th" September, 19SS to the effect thats . '

'• "U!e ' rscai I bur" brde"r-' dated' iF.i.'3..'l 988 and direct "the said

SLP ;to be listed.oh 5.10.1938 for preliminary hearing

along with , connected writ -petitions." (emphasis

' supp 1ie^) - ' • •• •' '

The, matter, wa.s.., final ly, heard on 20.2. 1989 when their

Lordships., of . thos. .Hon/b.le .Supreme Court passed the following

order; , , . , , •

"Th,s.,Tribu.nal -disposed of, the c..laim.by refe'rrinq to the

directions of .this Court -dated ISth of March, 1988 in

SjDe.cial .Leave Petition No. , 14618/87. .,;-In the meantime

the order dated 18tK March, 1988, has been recalled and

, , the Special. Leave Petition is yet to be heard. In.

c i rcumstances.. the Impuoned order , of the Tribunal. , dated

17., 5. 1988., is. vacated and the matter shal 1 stand restored

before, the Tr ibunal- for - disposal . in .accordance with , .,,

law'-'. .(Emphasis sujbp.lied), ,

7, ' " The 'matter was thereafter brought up before the Tribunal

through'M^L -p^i tion"wo: -^516/^^ on 10. 5. 1989 when OA '896/88 was ?

• 'i • ,10 '
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restored to its position. By "way ^CDf interim order -the tribunal

•d1recte6®'"i:he" :'>^sponddhis that 'the applicants" who 'are'" enQaqed '

prior -' ¥o^ i 'il *.1986 and who^e -service's'*'had been \tef'mi'nated'-w. e. f

12.5. 1988 '• be restored to the "'posi tion/ as it'"was pPior' to'

17. 5. 19B8'knd ' that this" wta'uld be subject'to'.the finMl^ decision in

the OA. " ' One'month's time wis giVeh 'to th^ respohdehts"'to. comply

with itE"'Drdeh„' " • "• ••, " • ' V"' ' '
• Ti •' /* >"•

.8, The ap'piicants in DA No. , 896/88 J-iaye,..pleaded, that the

Hgn'bJ.E Supreme Court wh i le .accept ing 17. 11, 1986 as cut off :_date

intended , .to enlarge the benefit, conferred by the, Tribunal to. ail

those who had been engaged ^prior ,,to 31.3.1987. It,has been urged

that the Hon^ble Supreme Court's order was not restrictive .but

exten5iVG„ The respondents howevsr have chosen to interpret 'the

crde" of the r!on'ble Supreme 'Court" bf ' 18. 3i. i 986 ' in a prejudicial

msnner "with a view to termiriating' the services of "the petitioners

and to deny the, benefit of regularisat ion. It is further aver.red

thrfet the Supreme Court has nowhere' d i f-'^ectfed ' the responciehtV to

di.spense .With .the ' servite^ . of \-thep&ti t:i oners whb hav^ . -not.

completed 'thrie':years of seryice" as^ On ..Si i 3l 1987;'

9-. ; f":' .The; respbndiHts ' .in •., their^;;'i^ri tteh ' r^taieni^ ••\have

submi t^d- -•^thM--'-i;he' 'app-i'icaHtB^ .••4^-5i'-in'GA 89^/88'^^H^ n^ver

party ••—in; .-^^esi^a-- Hehti^^i •• •case ^ z'i— •Off -•Nov 1l74yB6 '̂-- --They

cannct9^tere^ov.ev^ •-^ske -the•\-be^ef i t- ' of •thW' ••judg^^ent'' of •"the
Tribunal ..dated 28.8.87. The applic&hts-^b-.15"^nd^27 wer^-'^^

.disengaged ^ in terms pf ^orders dateti 12.5.19S8,a that . they are •

continuj:.nQ^^o,^|h®y:^bad,.. cpmpietefji th.ree "years (1095 days)

11
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,. of servic. as NBCs. It ha. been urged by the respondentk that'
the Sup^W Court had modified the .orders of the Tribunal d^ted
2B.8«1987 vide their judgement dated. 18.3.1988.to the extent that
only ^ those persons \wou Id be entitled- to regularisation who have

service by 31. 3. 1987 and who had' been
enQaQed;^ prior to t off^date of -17.1 K1986/. The' -railway,
respondents -accordingly took steps to disengage ' those MBCs who

had not •completed three years of service upto 31.3.1987, even
when they were engaged prior to 17.11,1986. -Consequent to the

inrerim orders of the Tribunal dated, 10.5; 1989 all the--"'

petitioners were however put back, on duty.. It is also contended

thar. petitioners at SNa: 1 - 43 who were party in Neera Mehta

• Vs. UOI case, DA No.1174/86 were in any case taken back on duty

after the h'on'ble Supreme Court had recalled its orders dated

. iS.,.3..19SS. -The petition, th.erefore, was infructuous. The

pet..i-tioners. at ;serial- Nos. 44-7.51 were.;not entitled to these

.-benefits as- they-'were not. party in- Neera Mehta Vs. UOI,: DA

- ,No^ 1174/86. ; -They .- should, therefore, • set. up their; . cxaimV

r-i'P'^spend^'nta-y,;. , i f they- are .aggrieved.... It has -been . further stated

-. ;peti t ioner'.; at VS 46 had. jleft , the; job on his .own accord i on

• .-6, li').- t9B7v.-: though .-. .-he -.wasv^sngaged on -. 16. 3. 1985. The petitioners

S.Nos. 47548. and 49 were disengaged ,bn 13.5.1988, ' the speti t ioner

No. 51 on 14.5,19B8, the petitioner No.50 on 6.7.1985, after

-.•.ihaviny. worked >pn ly about. •three.-.months. . ;• ,.•••"

; 10.;:,/ T.n ;;their\ rej.oinder .the applicants have averred that /the

,-;,p,roceedings.' ;-"in -OA No. l;174/86 and ;0A 896/88 are .separate arid

12



i i; • i o HA No. B'i'tj/SB, SPSTh. nnlnt. of fact ra.sed .n OA HO

" ' mv tho .aoe OP si.i lap, Hh.ch have bean cbveped in thecienei-aiJ> t ♦■kht

. . . H OR B 1987 in OA No.1174/86. In thisTribunal's Judgement dated .8.8.1987
f ,-^ir OA No. 896/88 the applicants have by way ofpartxcualt uh

* . . • n-f ^heir =iervice after completion ofppayed for pego) arieatior. o. -hei. -•
Pf Be-viee frbo 'he date of engagement which is onthree yeaf s ot se. vxi.e

,,04 a. per the Tribunal's orders date-
or before x/.Ix--986, a- h

af • na No 1174/86. The additional prayer is28.6.1987 passed m OA No.
, . s-'in 5 1988, contemplating

tnat the cperation of the order dated u,l-.o.l.8.
4-K= mBC= . who were engaged prioi- totermination of services at uheNBU.,

a- u +-H.pi=.o v'pi-;rs' of service, bs
17.11.1986 and have not compieted tnre- .

stayed,

U PhiPi nf OA- OA Nos. 33/90; 1319/99 andT!)S second group ot Uh-v .i-

. f-ha cp-t'ice- wer-' terminated consequentl334/e<^ are thcse^ where the se. vice_ wer _
m.,, o-df— -^ated 16.3.1988. They we-e also

to the b.-iprenis f.,Oc.u i o - - - •

employed prio-- to 17.11.1986, The relief prayed for in these OAs
are similar to the reliefs in OA No.896/88 and others except that
the additional relief prayed for is reinstatement with bachwages
fur the period from the date of termination to the date of
reinstatement,

The third group' comprises: OA No. 1481/89; 1813/99,
1676/891 1397/89:, 1908/89, 1677/89, 1379/89; 1377/89; 1693/89,

210° .'B9; 1490/89; 1402/89; 1489/89; I383,'a9; 1499/89;

10fi?,^e9- anr 2056/09.^ ^ The services the petitioners in these
GA's were tef-minated in accordance with the Railway Boarc s Order



t:

No. E(NB)II/86/RC3/S7 dated 17.11 1986
'-11.1986, according to which ^-k

-^Cheme of employing MBCs was finallv d" '
Tinally discontinued.

/

In Ofl Nd. 505/88 and Oft No. 1677/87 th.=,
enoaoed in l9Bi ' «PPlicants were" *" '"S" in different speUe The k
for their reengagement ae th " "ave prayed
B ®7 "ere engaged prior to 17.11.19B6..-ince no written replies to h a.

epUee to both the OAs have been filed it ie
net pos'^^ihl^ ef__ 'or us to divine the reason for their ri'
--ept that varvino - . d.sengageeent,inetruotiohs issued froe tine to tiee
- -~t/disehgageeeht of NBOs, eight have lad to
tneir disengagement. -

..ommon st.-eam in all the above OAs is that
wvjvf UHS IS that all the-dinners _ employed prior to 17.11.1986. Thev here

=-ngaged on various dates eitHer in acoordanoe eitb the order
o^tBc: 17.11.1986 issued by the R^iluio o

Railway Board, discontinuing the
'i'-neme of employment of MBCs finally or in terms h
aen a r in tefffls of orders dated ..iau.v...i98e consequent to the Hnn-hie, ee Hon ble Supreme Court's ord^r dated
18..... 1*980. The main reliefs claimoH

various OAs are generally
^identical, i.e.

a)

c)

negularisation of service after completition of
three years of engagement in terms of Tribunal's
order dated 28.8.1987 in OA No. 1174/86;

P> donferring df temporary status after oompletion
of four months of service; and

payment of wages for the period when the services
of some MBCs were disengaged in May, 198s'
consequent to Hon'ble Supreme Court's orders

14



ie.3.19B8 upto .the date of reengaaement,
tenoning the reoall of their Lordship-e order

dated 18.3.1988.

In vien of the above, we are dealing with all the above
Oflr through this common judgement.

•2, The legal position in this case has already been
clearly set out in the judgement of the Tribunal dated 28.6.1987,

: t was Qdserved that

••While the applicants rrdQht have no legal right as such
in te-(Tis of their employment for regula-isation on
abscrption against regular vacancies, we see no reason

why they should be denied this benefit if others
similarly placed who were engaged prior to 14.8.1981
have been absorbed subject tc fulfilment of the
requisite qualification and length of service".

Having -egard to the above the Tribunal fixed the cut

off date as 17.11.88 i.e. the date on which the scheme of
employment of MBCs' was finally discontinued and allowed the
benefit of regularisation tc all those who had been engaged prior

tc 17.11.1986. It is, therefore, unambiguously cieaf that all

those MBCs who were engaged at certain rate of honorarium per

hour., per day shall be entitled to regularisation on absorption

against regular posts on completion of three years service and

subject tr fulfilment of other conditions as laic down in the

Railway Board's letter of 21.4.1982 end 20.4.1985.

1
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•T^)P re-;p-in::ents s^oald therefore go into'the details of

thf case of eadh applicant vie. date of enQagement, -date of

disen^agerhent -^hd date of reengagement ^etc. and regularise the
ee vice of all applicants as were engaged prior to 17.11.1986

after they complete 3 years service from the date of engagement.
The translation o^ 3 years: into M095 actual working days" (as
stated in order- dated 12.5. 19B8) is an afterthought and cannot be

ine_ a_ the case of casual labour only 240 days (6 days

weei) are r-eckpned to constitute a year for purpose of

r-eycia- isatior and not 365 days. The condition laid' down in

=^ai:way Beard's- letter dated 21. 4. 1992 is 3 years and not 1095

c?.CwUe. workinc dayc. The applicants shall therefore be allowed

-l-e 1snetit ct Snridi ys and gazetted holidays when, reckoning the

p H- f 1 H r-\ -f- "T3 years fc- the purpose of regularisation.

r-:'- The second point urged before us by the learned counsel

for the applicants is that the order of the Horfble Supreme Court

doted iS.o.l9BB kiad been prejudicial ly inter^preted by thiP

respDndents in detriment to the interests of the appplicant.

The Han"hie Supreme Court had disposed of the SLP (C> 14618/87
v.. . - •

with the order that

"We see no merit in the petition ...."

It has been accordingly prayed that the respondents

should make payment.of the full wages due to such MBCs as were

Qjsengaged from the date they were disengaged vide respondents'

order dated 12.5.1986 to the date they were taken back on duty

consequent upon the Supreme Court's .orders dated 30.9.1988

recalling its order dated IB.3.1988. ;

4 16



the M-n'ble Supreme Court did not find any merit
tht- SLF (C-^ 14618/87 while disposinQ of the said SLP(C)
constitutes valid evidence in support of _the case of the
applicants. Later, when the problems arising from the order of
Hon-ble court and confronting the MBCs were placed before the

4- 4.Kv.„...-h c:i P (C) 7830/88 and other writ
Hon'ble Supreme Court through SLh

petitions. The Hon'ble Coort recalled its order dated 18.3.17BB
,rd has allowed its decision to be moulded in accordance Hith the
justiue of the case-

-l-herpfor-e, befor-e us is whether in theThe question, rner e i w.jr cr, w

circumstances obtaining, it Has fair and lust bn the part of the
respondents to contemplate termination/term.nate the services of
the applicants keeping ir vien the attending circumstances and
development of the case of the HBCs. The oecision taken to
terminate the se-vioes, to say the least, Has an attempt to raft
ac,a.nsl the current of lustioe -and fairplay. Admittedly, the
Suprem,- court, , Hhile recalling its o-der dated 16.3.1788 did not

' define the eatent and scope of the retroadtivity of its decision.
But even if one Has to go by the dictionary meaning of the Hord
•.•.scall', such as "cancellinQ orde-", "signal to shiE etc^ 1°
return to base" etc.. it means that status quo ante has been

restored. The Hord 'recall' does not merely mean resummon.

(Mull'a Vs. Shoraj Singh - 1911 ALJ 707).

•i:.r - . In the tctality of the circumstances the consideration

for dispensing with the services of the MBCs does not appear to

be endowed with any merit. The denial of livelihood to the MBCs

who come generally from the low paid section of the railway

17



employees would have caused +-k«=SBd them avoidable hardship. in the
interest of justice and faid olav

y. WB «re therefore of the view

fun wages ehould be paio to euoh HBCe „ were diseno wwere disengagedTO^ the period from the datf® .te of termination till the date they
were reengaged, i.e. between 5/12.5 1988 and fi, .k

uyi...o.ive8 and till the date of
reengagement after 30.9 1988 *r^

Which were eppucabletc the. before their services were disengaged.

rn . accordance with Rule 23iB of the 'Indian Railway
Establishment Hanua!, casual iabourers are r^laoouieis are given temporary status
after working for a months (authorised absen-r a r a-

absence and discontinuance
01" WOJ""*!-; jyif-^rv+ J-* sf _ I , .= <- of f..roductive work will no*- rr-n<=•»-•+.

nOi, constitute a break).
ingl^ „he MBCe should also be conferred temporary status

after they have worked for four months (authorised aOs.nce and
d.scontinuance a' WD;-t will not constitute a break).

In view of the above discussion, we order and direct
"that respondents shall:

<(> regularise the Mobile Booking Clerks who were
engaged prior to 17.11.1,86 by absorption against

regular vacancies on completion of three years
^^ssrvlce and not 1095 actual work inn days.

(emphasis supplied)

This will be however, -subject to the fulfilment
• - of other conditions as provided in the Railway
Cp Board's letter.rdated 21. 4.1982 and 20. 4. 1985.

i i ) confer temporary status with all attending

18

V



benefits on the applicants after they have
s

completed four months.service as Mobile Booking
«

Clerks in accordance with the terms of their

engagement. The period of four months shall be

counted irrespective of number of hours put in on

any particular day, having regard to the fact

that the services of the Mobile Booking clerks

were available for full day.

iii) mare payment of back wages from the date of

' termination of service in accordance with orders

dated 5/12.5.1988^ti11 the date they were taken

bac^ D"' duty consequent to the recall of the

Hon'b1e Supreme Court's order dated 18.3.1988 at

the same rates at which they were employed prior

tc the date of termination of the services. This

will be applicable only to those Mobile Booking

Cler!:n whose services' were disengaged and

reengaged in consequence of Hon'ble Supreme

Court's orders dated IB.3.1988 and recall of the

said order vide Hon'ble Court's order dated

30.9.1938.

16. Before we part with this case we would observe that the

respondents had earlier introduced a scheme for appointing

vplunteers on mLister role of a fixed rate of Rs. 8/- per day on

the Eastern Railway. This case came up for adjudication before

the Calcutta Bench cjf the Tribunal in Samir Kumar Muteherjee Vs.

19
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•Sen€=iv,l MarioQe-, Eas-fern Raili^ay and others. (ATR 19^ (2) CAT-7) .
/

That scheme was also introduced with the same objectives as the

scheme Mobile BooKing Clerks, viz. curbing ticketless travel

and clearing seasonal rush of traffic in the most economical

manner and to supplement the income of low paid railway employees

by obtaining the volunteers from amongst the student

sons'daughters of railway employees. The Railway Convention

Committee, 1971 while considering the launching of such a scheme

had cautioned the respondents by observing that cdre will have to

be taken to see that "vested interests do not develop." We,

feel that the respondents did not take adequate care to avoid

^ L'. L. Il e situation which eventually resulted in giving preferential

treatmsrt to a particular section of the society in finding

employment, ignoring the provision of equality of opportunity in

matte^e "of public employment enshrined in Article 16 of the

•Constitution. We do not however propose to deal with that aspect

of the matter as the decision of this Tribunal in Neera Mehta

case and similar matters have become final after the Hon ble

Supreme Court has dismissed the Special Leave Petition filed by

the Union of India. We trust that the experience gained from the
t

two schemes will be kept in view by the respondents in future.
There shall be no orders as to the costs.

(I.K. Rasgofc^-'^),
Member- (Ar

10

(T.S. Oberoi)
Member <J)


