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extensive. aThe.PespDndehts hﬁwever have chosen fo interpfet’?he:

- crder %5%“%he'Qbh’bié#Euﬁréme‘Cﬁg#f$§f4ié:ﬁ%i?éé;inqgsﬁﬁéjudiéial’
maanerﬁ;ifﬁ_g’viegjﬁq téﬁmiﬁatiﬁé”%hé“ééﬁbﬁ;éé 6%uéﬁejggtitiéﬁénéﬂ
aﬁd o dEﬁy-theibénEfitraf'QEQuiaPisatié5. If islfﬁﬁfhEPTave&reﬁi'
thitt tﬁgfsubwe%éfééubt'hasfﬁéwheéé'dihecééd‘thé -Fééﬁbnéehfé.Até _

t‘l"

ff “the {béti

1oners who have ‘not

respandent: iﬁV'tﬁeiF{f&Fﬁ¥ﬁéﬁ statEment i have

Lo

"B Fo 1174/86. - They

[
.

jhof

B Loy

;dateﬁ ;?,§w1988 and that they ére".

pomte
ot




pf' service a5 MBCS. It hgs bemn urged by the Pespondents that

the' Supﬂeme CDUPt had modlfzed the orders of the Trlbunal dated

”B 8 1987 v1de the1r 7udgement dated 18.;.1988 to the ex tenb that A.

only thqsa‘personc would ba entltled to regulawlsatlon who haye-
puL :imi”%hhee: year* Df serv1ce bv ¢1.0.1987 and 'whb had>_been
Eﬁgaged :prdﬂ' tD the cut ofT date of 17 11 198au.  The' Pallway

RPN

"respondenfa accohdlngly LDOL steps tm dlsengage those MBDS who

e ope s

had not completed three yearc of serv1ce upto 31: 19‘84s 'eVen

when fhey were engageﬁ DPJDP fo 7.11.1?86r' ,Eonsequent'tp the

:';ﬁté“lm Qrders “thifhe TPlen&x datEG Iﬂ.q.1989 all .”the*{

) hé%itibhééél were howeverbput bahl on’ duty., It 15 alsa cont=nded

‘tna*'pntltloner='dt SNu.. 1-— ﬂT whn were party r1n Neer ‘ Mehta_

I

' V5;"UDI case, DA ho 11/4 94 were in any CdSE taLPn bacl on duty

after  tha “Hon b;e qupremL Court had Pecalled its orders dated
1B.F.4988. .- _?he petition, therefore,  was infructuous. The

" petitioners :at. . serial--Nos. - 44=31 - were:not entitled to  these

cobenefiis .asy they were not party in-Neera Mehta Vs. -UBI, 0A

.ﬁﬂogii?4}85ﬂ“;1Thev3~5hnuld thEPﬂfDPE,- set up"%héir-' c'alm

J

e

"¢iﬁdéééndéh£hy;?_é% th=y ares aggrleved It'HaSsbeedlfurtheb statedV

Lpﬁﬁqcéediﬁgéﬁgiﬁ_~gé Nos 1174/86 and DA 896/88 ar ,separate _and

ND- L

Lhat petlbzoner; SaNB. 4@ ‘had.- lefu the job on h15 Ralry accord on

-y L”p~9814jfuhﬂugh he wqq-knqaued Dn 1énu 198uu The petlt10ner=

.'S NDE; 47 dF and 49 were dlcpngaged an lh.q.1988 the’petztloner

o

oo

ﬁ;i4.u 1?88 V*hL DEbltanEP ND 50 on 6.7.1985, _after

- shaving wqﬁkéﬁjpniy‘abaut"three;manths,w

L
L

. 1D;§Q;f ifiﬁiiheibkmejbéndev *he aDpllcants have averred that ﬁhé

{
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. . i
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1i. The points of taw and fact raised 1in DQAND- BR6/B88B, are

vgenewally the same ov'similac,which have heen covered in the
Tribuné]’s ‘éudgement dated 28.8.1987 1in QA No.1174/86. In this
particualr 0A No. 896/88 the applicants have by wa&y of relief
bréyed far ‘wegu arication of their eervice after comp?etimn' of
three years' of service ffom the date»of eﬁgagement which 1€ on
or hefore 17.11.1986, ac per the Tribunal’'s orders dated
28.8.398? passed in 0A Mo. 1174/86. The additional prayer ie

that +the operation of the order dated 5/12.5.1?88,c0ntemp1ating

terminaticn  of services of therMBCE, who were engaged prior to

7.11.198&6  and have not completed thres years’ of seprvice, be
stayed

The cecond group of ORs viz. 0OA Nos. T3/79C3 1319/89 and
13T4£/8%  are thcge)where the services were terminated consequent
o the Saprems Douwrt's orders dated 16,3, 1988, They were also
employed prio” to 1?.11.198&. The relief prayed for in these Ohfs
are similar to the reliefs in 0A No.B96/88 and others except that
the additiona! relief prayed for is Peinstatemént with backwéges
forr the period from the date of termination to the date of

repinstatement.

The third group comprises: ‘0A No. 148B1/89; 1812/8%;
1672785 13I57/89, 1908/89: 1677/29; 1379/8%; 1377/8%9; 16972/89;

1TTA/BER, DI0RSBT 1490/89; 1402/89; 1489/8%; 1383/89; 149%9/89;

iMaATIeS = e Tut N - ey & - - . . . .
{047 /8% anc FOS&/BS. . - The services c* the petiticners 1in these

nhs  were terminated 1In accordance with the Railway Roarc s Order

fore
74
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' No. E(NG) 11/86/RC3/87 dateq 17.11.1986, according to which the

.

In DA'Nb.'SOS/BB end—DA Ne._1677/87, the abplicants were
engaged in 19g1 and 1984 in diffeﬁeht spells. They have pra}ed
for their Peengeéement'as"they were engaged prior tp 17.11.1984. .
Since no written Eep;ies to both: the DAs have been filed, it je
not possible for us to divine the reason for theijpm disengagement,
except that vawx;ng instructions -issued from time to time
far ] engagement/disengagement of MBCs, might have led to

their«disengagement‘

The common Etﬁeam in all the above DAs is that all the
petitioners were emplcyedr ﬁfior to 17.11., 1986. They were
disengéged on various dates either in éccordance with the order
tisted 17.11.1988 issued by the Railway EBoard, discontinuing fhe
coheme of employment of MECs finally or in terms of orders dated

£.%5.1988 consequent to tﬁe Hoﬁ'ble’Supreme Court’'s order dated
IB.Z[i#BQ. The ma;n‘reliefe cleiﬁed in various 0As are generally
lldentical, i;e; | - -

a)l PEQQiarieation of service after completition of

three yean of engagement in terms of Tribunal's
order eated 2§.8.1987‘in 0A No. 1174/86;

B conferering b% temperary status after completipﬁ

of four monthe bf service; and

c) péymeﬁt 5% wégee f§¢ the period when the services -

of edme MBCsi”Qere— disengaged in May, 19885

'consequent tc Hon’ble Supreme Court's - ordere

14
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qsted 18.7.1988 upto .the date of reengagement,

RS

fcilowing the recall of their Lordship's order
dated 18.3.1988.

In view of the above, we are dealing with all the above

0Ac through this common judgemerit.

12, The legal position 1in this case has alreaéy been
clearly set out in the judgement of the Tribunal dated 28.8.1987,
when 1L was DDSEPQEG that

"While the applicants might have no legal Pigﬁt as such
in terms of their employment for regularisation on
abscrptién against regular vacancies, we see no reason
why they should bDe denied this benefit 1if others

éimilarly placed who were engaged prior YO 14.8.1981

1]

have beer absorbed subject te  fulfilment of  the

ragquiszite qualification and lergth of service'.

Having r=gard to the above the Tritunai fixed the cut
agff date as 17.11.86 i.é. the date on which ¢he scheme of
employment of MBRCs’ Qas finally discontinued and allowed the
benefit of regularisation to all thosé who had been engaged prior
te 17.11.1986. Tt is, tﬁere%ore, unambiguously clear that all
those MBCs who were engaged a£ gertain rate of honorarium per
hour, per day shall be entitled tb Pegulavisaticn on absorpt:ion
agéi;éi ragular posté o camplétion of three years service and

sunject to fulfilment of other conditions asz laicd dowr in the

fos

Railway Foard’'s letter of 21.4.1982 and Z0.4.1985.

[N
Lo



The recponderts should therefore go 1nto the details of

fhé came of each asplicant viz. qate of engagement, *déte of
“disengagyément ﬂéﬁq dateinf reengagement:etc. and reqularise the
servicer "of “&all applitgnts-as(were~engaged prior to 17.11.19B¢
after tHey complete S years service from the date of engégemént.
The translaetion of 2 years into "1095 actual working days” (as

stated in order dated 12.5.1988) is an afterthought and cannot be

‘sustaines ac in the case of casual labour only 240 days (& days

weei )} are reckoned  to constitute « year for purpose of
recularisation  and not 365 days. The condition laid down in

Reilway Foabd's letter dated. T1,4.1987 ig = years and not 1095

acius. working dave. The anplicantes shall therefore be allowed
. \

the  banefit  of Sundeye and gezetiasd holidays when reckening the

periad of I vesers for the purpose of regularisation.

I. The second point urged before us by the learned counsel

& that the order of the Han'ble Supreme Court

(%

fo- the applicants
dated 18.7.1988 thad been prejudiciélly interpreted by ths
respondents  in  detriment to the interests of the appplicant.

The Hpn'blé SUDPEMEYCDUPt had disbosed of the SLF (C) 14618/87
wifh-£he order tﬁéﬁm ‘ | -
R R "welsee“nd méhitrin theApetition ceoa”

I% ;haé “b;ed accoﬁdingiy ﬁrayed that ~ the respondents
showdd maksk payment.o% the fullywages due to such MBCs as were
dicenygaged from the date they were disengaged vide respondents’
order- datec 12.5.198E8 to the date they were taken back on Adgty

“consequent “uporc  the Supreme Court’s oprders dated 3I0.9.1988

‘recalling ité order dated 18.3.1988.
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That the H-n’'ble Supreme fourt did not find any merit in

the SLF O (CO 144618/87 wﬁile disposing of the said SLFP (D)

- ¢onstitutes valic evidence in support of the case of the
épplicahts, Later, when the problems arisigé from the order of
Hon'ble Court and confronting the MBCs were placed before the
Hor'ble Supreme Court through SLF (C) 78307688 and other writ
petitions. The Hon'ble Court recalled its order dated 18.3.1988
anid hes allowed its decision to be moulded in accordance with the

justize of the case.

‘ The éuestion, therefore, before us is whether in the
circumstances obtaining, 1t was fair and just on the part of the
regpondents to contemplate termination/terminate the services of

the applicants keeping ir. view the sttending circumstances and
development of the Case of the MECs. The decision taken to
terninate the sewvices, to say the least, was an attempt to raftt
agaimﬁt’the surrent of justice and fairplay. Admittedly, the

Suprems Courl, while recailing ite order dated 18.3.1988 did not

define the extent and scope of the retrpactivity of its decision.

But even if one was to go by the dictionary meaning of the word

‘recall’,  such &8 weancelling orde=", Usignal to ship etc. to
return i baze" etc., it means that status quo ante has been
restored. The word ‘recall’ does not merely mean resummon.

‘Mull'a Vs. Shoraj Singh - 1911 ALY 7070 .

Ir ths totality of the circumstances the consideration
for dispensing with the services of the MBCs does not appear to
be encdowed with any merit. The denial of livelihood tc the MEBECe

who come generally from the low paid section of the Pailway

17



employees would have Caused them avoidable hardship. In  the

interest 'of justice and faipr Play, we are therefore of the view
‘that ful1 wages should pe paid to such MBCs as were disengaged
for the Period . from the date ofvtermination till the date they
were reengaged,  i.e. between 5/12.5.1988 and till the date of
reergagement aften 30.9.1988; at the rates which were applicable

tc them before theim services were disengaged.

14, In : accordance with Rule 2318 of the ‘Indian Railhay -
EStablishment'Manual, casual labourers are given tempofary status
aftter woerking for 4 months tauthorised absence and discontinuance
ot work for want of productive worlk will not constitute a breat),
Aécowding]y the MECe should aisa be conferred temporary statué
after they have worlked for four months {authorised absence and
discantinuance o< wWoirk will! ngt constitute a break).
)
15, ' In view of the abave discussion, we order aﬁd direct
that respondents shall;
1Y 7 regularise the Mobile Booking Clerks who were
engaged prior to 17.11.198s by abscrptioﬁ against
regular vacancies on completion of three yvears

Clservies and not 1095 actual working days.

——.

(emphasis supplied)
=0 T This  will be however, -subject to the fulfilméht
‘v ©f other conditions as provided in  the Railway
4\ Board’s letterfdated 21.4.1982 and 20.4.1985.

ii) confer 'temporéﬁy status with all attending

"o
kY
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benefits on the applicants after they have

. completed four months service as Mobile Bookin;‘
Clerks in accordance with the terms of their

o engagement. The period of four montﬁs shall be
counted irrespective of number of hours put in .on
any particular day, having regard to the fact

that the services of the Mobile Booking clerks

were available for full day.

iiid mare payment cof back wages from the date éf
. termination of service in accordance with orders

q%‘ dated 5/12.5.1988)t111 the date they were taken
hac - oo cuty conseqguent to the recall of the

Hor hle Buprems Court’e order dated 18.3.1988 at

the same rates at'wﬁich they were employed prior

tc the cdeate of termination of the services. This

will be applicable only to those Mobile Booking

b whose wservices werea disengaged and
reengageds irr conseguence of Hon’'ble Supreme

court ‘s orders dated 18.7.1988 and recall of the

said order wvide Horn'ble Court’s order dated
TO.F. 1988,
16. Before ws part with this case we would observe that the
respondents had earlier introduced a scheme for appointing

volunteers on muszter role of a fiked rate of Rs. 8/- per day on
the Eastern Railwsy. This case came up for adjudication before

-

the Calcutta Bench of the Tribunal in Samir Kumar Mukherjee Vs.

19
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Eerneral Managew, Eastern Railway and others. {(ATR 1936(2)CAT~7).
' /

{
That <ccheme was also introduced with the same objectives as the

srhense of Mobile Booking Clerks, viz. curbing ticketless travel
ant: clearing seasonal rush of traffic in the most economical
manner and {o supplement the income of low paid railway employees
Ey phtaining the volunteers ftrom amongst ;he student

cons ‘daughters of railway employees. The Railway Convention

Committes, 1971 while considering the launching of such a scheme

tad cautioned the respondents by observing that cédre will have to x

be taken *to see that "vested~interests do not develop."  We,
foel that *the respondents did not tave adeguate care to avoid
such & cituatior which eventually resulted in giving preferential
trepaimart o a particular section of the society in  finding
employment, ignoring the provision of eguality of opportunity 1in
sattere of public employment ensh#ineﬁ in Article 1& of the

Constitution. We do not however propose to deal with that aspect

af the matter as the decision cf this Tribunal in Neera Mehta'é*r

case and similar matters have become final after the Hon'ble
Supreme Cour' has dismiszed the Special Leave Fetition filed by
the Union of India. We trust that the experience gained'from the

two schemes will be kept in view by the respondents in future.

There shdll be no orders as to the costs.

3 o _(T.S. DOberoi)

iﬂu{” v e Member {J}
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