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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

FRINCIPAL BENCH:NEW DELHI

0a B9&/8BE
GHRI MOHINDER kUMAR
VE.

UNICON OF INDIA & OTHERS

068 S05/89

SHRI VIJAY FRAKASH %
Ve,

UNTION OF INDIA & OTHERS

OTHERS

1&677/87

SHRI SURENDER KUMAR

VE.

LUNIOW OF INDIA % OTHERS

Ge 2109/89

MRS, SUMAN TEWARI % DTHERE
Ve,

UNION OF INDIA & OTHERS
SHRI ANIS SUHRAVARDI

SHE1  JAGJIT  SINGH

06 1319/89

SHET SANJAY SRIVASTAVALORS
VI
UNION OF

INDIA & OTHERS

1297/8%

SHEI SANJIV SANGAR & OTHERS
V8
UNION OF INDIA & OTHERS

DATE OF DECISION: 4,6,1990
AFFLICANT

RESFONDENTS

AFFLICANTS

RESFONDENTS

AFFLICANT

RESFONDENTS

APPLICANTS
RESFONDENTS

COUNSEL. FOR ALL THE
ABOVE AFPLICANTS AT SNO.1-4

COUNSEL FOR ALL THE ABOVE
RESPONDENTS AT SNO. 1-4

AFFLICANTS

RESFONDENTS

AFFLICANTS

RESFONDENTS
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0p 1402/89
SHR1 NIRUFAM PAHWA & DTHERS
VS.

UNIDN OF INDIA & OTHERS

1481/8%

SHRI FRISHAN KUMAR
vE.

uol1

1489/8%
KuM. GEETA RANI

UNION OF INDIA % DOTHERS
1490/88

VE.

UNION OF INDIA % DTHERS

1493/89 .

SHRI ROHTAS SINGH -

Ve, o
UNION OF INDIA &% OTHERS

0A 1813/89 S
SHRI YUV RAJ SINGH & OTHERS
VS. .
UNION OF INDIA % OTHERS

Ca ITsen “
SHRI NARESH KUMAR

Vs.

On 1677/89

GHRI BRIJ BHUSHAN

vs.

UNION OF INDIA & OTHERS

0A 1676/89 - .
SHRI DINESH KUMAR

Vs,

UNION OF INDIA & OTHERS.

0A 1942/89

KUM. SHAHSI SHARMA

Vs, ‘

UNION OF INDIA & OTHERS

SHRI VIJAY PRABHAKAR & OTHERS

UNION OF INDIA & OTHERS =

APPLICANTS

RESPONDENTS

APPLICANT

RESFONDENTS

APFL ICANT

RESFONDENTS

AFFLICANTS

RESFONDENTS

AFFLICANT

RESFONDENTS

AFPLICANTS

RESPONDENTS

AFFLICANTS

RESPONDENTS

APFLICANT

RESFONDENTS

AFFLICANT

RESFONDENTS

AFFLICANT

RESFONDENTS
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"SHRET

b 205678C

SHRI OM FRAKASH

VE.

SNION GF INDIA & OTHERS
SHRI B.S. MAINEE

SHREI  JAGJIT SINGH

0hR 1276/89
FUM. RAM FYARI

Vs,
UNION OF INDIA & OTHERS
s 1377/8%

SHR1 AMRIT FAUR

Ve,

UNION OF INDIA % OTHERS

O/ 1375 /85

ARVIND R, PATHAE
VS
JUNION OF INDIA

& OTHERS

Gr 1383/85
UM, RANSANA NARANG.

(=P

JNTION OF InDIs & OTHERE
ERR B.E MAINEE
SHRL RAJESH YADAV

oA
SHR T

L=
LR

UNION OF INDIA &

1T34 /89 |
SHIV MOHAN GUFTA %ORS

DTHERS

A. SIDDIQUE/
M/S. SAWHNEY&CO S
SE =1 JAGJIIT SINGH -
0o 1908/8%
SHET ALk,
EN
eI

TEAARI
OF INDI&A & DOTHERS

SHRT V., F,
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AFPFLICANT
RESFONDENTS

COUNSEL FOR

AFFLICANTS AT SNOD.

COUNSEL FOF
RESFONDENTS

AFFLICANT

RESFONDENTS
AFPLICANT

REESFONDENTS

AFFLICANT

RESFONDENTS

AFFLICANT
RESFONDENTS

COUNSEL

FOR
AFFLICANTE A

ALL  THE AROVE
S5-17

ALL  THE AROVE
AT S5ND.5-17

ALL  THE
T SNO.1B-2:

COUNSEL FOR ALL THE
RESFONDENTS AT SNO 18-21

AFFLICANTS

RESFONDENTS

COUNSEL FOR

22

e

AT S.NO.

COUNSEL FOF

e
a s

AT SNO.
AFFLICANT

RESPDNDENTE
COUNSEL

COUNSEL FOR

FOF.

THE AFFLICANT

THE RESFONDENTE

THE AFFLICANT

THE RESFONDENTS




24, 0A 1499/89

SHRI BRIJESH KUMARLOTHERS APPLICANTS .

Vi, , .

UNION OF INDIA & OTHERS RESFONDENTS

SHRI ANIS SUHRAWARDY COUNSEL FOR THE AFPLICANTS AT
SND. 24

SHRI  JAGJIT SINGH COUNSEL FOR THE RESFPONDENTS AT
SNO. 24

CORAM:

THE HON BLE MR. T.S. OBERDI, MEMBER (J)

THE HON'BLE MR. 1.K. RASGOTRA, MEMBER (A)

Y, M S S R em e e e

(Deliverec by Hon 'ble Mr. I.IK. Rasgotra, Member (A))

This application has been filed by Bhri Mohinder Fumar
along witn fjftyrothevvﬂobile Booking Clerks (MBCs) under Sectiorn
17 of %he Admi&?stvative‘Tribunals Act, 1985. bBefore we‘ delve
intc this case, we feel it proper and impevative.toidelineate the
historical perspective in which the present application and. rest
of batch of applications are being considered. The applicants

‘were appmiﬁted asz MECs on the Northern Railway on various dates
from the year 1985 onwards on temporary and hourly rate of
payment per day. They had workéd for varying periods when their
services wéPE"sought to be terminated by a telegram dated

5.13.1986 , fnnexure FP-I (page I1 of the paper bocok) to the
effect that: |

"all Mobile Eooking Clerks working at ydurs should be

discharged forthwith as desired by the Board.”
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“ L Challengi=y th: above ordere ac illegal and arbitrary,
an appl:cation No. 174/B¢& urder Section 19 of the Administrative
Tribunsle Act, 192% was filed. (ApplicantS Ne. 1 to 4% of the
present  OR 8946/8F were also party to OA 1174/8& also). The
Tribural vide intéfim order dated 24.172.1984 stayed the operation

c{ tre maic discharge order. The petitioners in that application

They; are entitled for regularisation of their service

and sbs0 ption age:nst regular vacancies in terms of Ministry of

-

.1

silweys cirzular Ne.o E(NGY-ITI1/77/RCIZE0 dated 21st April, 1982
whioh grvieages thet “those volunteers/MECs who have been engaged
Lnoothe various Railways on certain rates, per hour, per day may
be corsideres by you for absorption against regular vacancies

aroveided that they have the minimum qualifications required for

ieent recruits and have put in é minimum of three yeare service
2= Volunteers /MECs. The said circular further provides that:—
i{5) "Srreening fo- theis absorption should be done by
= Tommittee of Officers including the Chairman or
“ & Member of the Réilway Service Commiséion
concerned”. |
T The cchere of erploying MECs was conceived in pursuance

o7  the recommnendations of the Railway Convention Committee 1971
in thelr thiro report on commercial and allied matters, Annezure .

ool ) . The relevant extract of the

or

=e-d Apages I7-40 of the paper

sohess o orenoducred hereunders -

"The zomnittse appreciate the idea of

X rETUL
9"

U

itioning  the services of volunteers from




amongz® €hudents gone/daughters and dependents of

reilwey employees as mobile boolking clerks  to
work outside their college hours on payment of
some hongrarium duriﬁg péak season o+ short rush
pericds. Such an arrangement would not only help
the . low paid railway employees té supplement
their income but alsec generate among the students
ar  urge to lend a helping hand to the railway
Administration in eradicating ticketless travel.
The Comm:ittee would, therefore, like the Ministry

cf FRailways to take active steps to extend this

systen whe-eever it may be warranted. At the
paneg lice care will have to be taibern to see  that
verted  Interest do neot develop snd that the

obiective of curbing the incidence of ticketliess

travel is efficiently zub-served with due regard

hu I
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sed %DP effecting economy in al
of iéilway operation.” (Emphasis supplied)
4, 'The‘Railwéy Bdaﬂd acceﬁtéd the above recomméndatian,and
directed .tue“‘ﬁaiiways Qiae circuiar No. 70-TEI/Z10&6/68 datbted
17.ié.‘?7ﬂ to develdp‘a scheme for employment of volunteers from
amang%t' thé student éons/daughters and dependents of ﬁailway
employees during the period for pealk rush hours on  the pattern
Dbtain{ﬁg ©n soﬁe railways, in consultation with fheir respective
FA ¥ Ce0s. The scheme was later decided to be discontinued on
14.8.1981. | Fowaver on reconside%ation of the matter at the

instance cf Natiornal Federation cf Indian Railwaymern, the Railway
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beﬂé t o & EniminT vide rioTr circular. letter No .

SING)II/B4/RC-7/E dated 21,4

-
0
11

~
-

tc abzorb tnese MBCs  against
regular vacancies subject to the conditions referred to therein.
The Railway Board on o further representation by the same lgbour
fedenation. asked the FRailwaye vide their circular No.
E(NEYIT/BA'FIT/8 dated 20.4. 198E, that Volunteers/MBCs engaged
sl tr 14 8, 198; and who have since completed three vyears
sery e De also considered for regular absorption against regular

varzniies (o the seame terms and conditions as stipulated in  the

cirToian dated 01.4.19872 except that to be eligible for
ﬁcveaﬁlhg, & candidete should inter al:a be within the prescribed
age iemit o afte~ taking  into  account  the total pericd of
engar=ment ar volunteser/MBIs. In sctual practice the scheme was

tat

£.8.1581 but rontinued thereafter with

implic’t or explicit approval of the competent authority. Thie is
spparent from  the fact thzst in spite of the cut off date being
14,8 1990 & large rnumber of MEDs wers engagec in or aftter 1984.

Tweze  MBC:  thus, becamz inelighble to take the benefit of the

aforezesd provision for absorpticn against regular vacancies. The
Tentire’  Mdmiristrative Tribunal! considering all  the reslevant
faztr zllowe? the petition filed by the petitioners in 0A 1174/864

ard  fised the cut off date as 17.11.1986 in lieu of 14.8.1981.

noolty dudgement the Tribunal obeserved:

1

"Ormre the Tailway Boerd had introduced & scheme of

reguliqacisstios ir respect of the Volunteers/Mcobile Booking Clerks
z2ng fhe scoheme Rad in 2ffect continued till 17th November, 1986

Wit fthe tao it approval, expreze or implied, of the Railway Board
sren they cems oot owith alternative measures for coping with rush




restricting the scope of the

of passengers during peal: SEA0ON,

regularisation scheme tc those who were employed prior to

14.8,1981, the sO called cut off date when the decision for

g
discontinuing the scheme was taken, but actually not implemented,
¢learly discriminatory, arbitrary and violative of

would be ‘
Article 14 of the Constitution. 611 volunteers/mobile booking
clerks who were engaged on or before 17.11.1986 would be entitled
te regularisation of their cervices on completion of three years

cf service subject to fulfilment of other conditions as spelt out

in circula~ No. E (NG I111-77/RCI/60, dated 21.4.198Z and E (NG

11/84/REZ/6B, . dated 20.4.1985 issued by the Ministry of
Railways."*
<. : The respondents, {(the Railways) preferred an ELP against

thé judgement of tHe Tribunal %n 0A No. 1174/846 dated 28.8.1987
in .the Suﬁreme Court challenging the said order, which was
regietewéd as SLF(C)No.14618/87 between Secretary, Ministry of
Railways and others, petitioners, Vs. Ms. Neera Mehta and Others,
respondents. The Hon'ble Suéreme Court passed the following

arder in the said SLF oh'18.3.1988:

"We see no merit in the petition. But after hearing

both the sides we would clarify that for the sake of

removing doubts the date 17.11.1986 as accepted by the

Tribunal shall be the cut off date but those who have

(=

, gualified by putting three years service by Z21.3.19€7

[

are entitle? to tte benefit of the order’”. (Empha

i

1

*ATR 1965(1)SC ZBO Ms. Neera Mehta & Others Vs. UCI % Others.
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Apprehending that their services will be terminated the
aplicants filed Civil Miscellaneous Fetition no. 10294/88 seeking

4

directions/clarification of the orders passed by the Hon’'ble

Supreme Court on 16.3.1988. After hearing the matter the Hon‘ble

¢

Supreme Court passed the following orders in the CMF 10296/88 of

9.5.1988:
"1+ ie open to the betit1oner5 to lay their claim 1in an
independent pgtitidn if they so choose."

é. After the above orders were passed by the Hon'ble

’
M \

Suprene Court, the reépohdents Qide Divisional Railway Managet,
Northern Railways letter No. CIID/34-CN-MT/Insp/B4 dated

12.5.1988 decided that:

“ihe Mohile Rooking Clerks who were engaged prior to
17. 11,1986 and who havé not completed three years service (to be
rounted in days, i@ L1095 days of actual working days upto
1. TLI8ET,  repeat %1.7,1987), their further ngagement should be

stopped forthwith.”

-~ As a result the cerviges of . those volunteers/Mobile

-~

B:uk&ﬁg~’€lerﬁs who were engaged prior te 17.11.198& and who had
rot completed the PequiaitE‘service of three vears upto =1.3.1987
were either proposed ta»be-dispensed with or actually terminated
vide DARM, Notrthern Railway' s lettEP_No.‘CIID/Sd—CN—MT!Insp dated

The prasent application No. gos/p8, was filed on

1&.5. 17BE under Soction 19 cf the Administrat:ve Tribunals Act,

cegs znd the appiizants rayved for directions to the respondents

Lt regularise their service after compietion of three years
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sgrvice as per the judgement of the Tribunal dated 28.8.1987 in

0A Nc. 1174/86 and to restrain them from implementing theig
orders dated . 5.5.1988 and 12.5.1988. contemplating
termination/terminating their services. The said 0A B94/88,
however, was dismissed in limine by the Tribunal on 17.5.1988..
An  SLFP(CY 7BZ0/BB along with several other writ petitions was
thereafter filed by the applicants in the Hon'ble Supremé Court
which culminated ‘in the Hon'ble Court’'s recalling their order
dated I0th September, 1988 to the effect that:

"We recall our order dated 18.3.1988 and direct the said

‘SLF tc be listed on 5.10.1988 for preliminary hearing
along with connected writ pétitibhs;“‘" (emphasis

supplied!

The matter was finally heard on £0.2.198%9 when their
Lordships of the Hon’'ble Supreme Court passed the follawing
order:

"The Tribunal disposed of the claim by referring to  the

directions of this Court dated 18th of March, 1988 in

Special Leave Petition No. 14618/87. In the mean%ime
the order dated 18th March, 1988, has been recalled and

_ the Special Leave Fetition is yet to be heard. In the

.ngwcumstanggg_ the impugned arder of the Tribunal dated

before the Tribunal far dispgsal in .accordance with

law"., (Emphasis supgplied)

N

7. The matter was thereafter brdught up before the Tribunal

vthrough Misc. petition No. 516/8%9 on 10.5.1989 when 0A B896/88 was

10

~
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rectores to its position. By wva. of interim order the Tribunal

directec the respondents that the‘applicants who are engaged
prior to 17.11.1986 and wriose services had been terminated w.e.f
12.5.1988 be restored tc the position as it was. prior to
17.5.1928 and that this would be subject to the final decision in

the 0OA. One month’'s time was given to the respondents to comply

with its order.

&, The applicants in DA No. 896788 have pleaded that the
Hon ‘ble Supreme Court while accepting 17.11.1986 as cut off date
intended to enlafge the benefit conferred by the Tribunal to all
those whc had been engaged,priowrta_31.3.1987. It has been urged

that

tne Hon'ble Supreme Court’s order was not restrictive but
exvtemsive, The respondentsz however have chosen to interpret "the
crge-  of the Hon'hle Eupvemw'CDuﬁf ~f 18.3.1988 in a prejudicial

view to terminating the serrvices of the petitioners

iy

maniner with

the berefit of regularisation. It is further averred

S

thet  trhe Supreme Court has nowhere directed the respondents to
dispense Litn the services of the petitioners who have not

completed thres years of service as on 31.3.1987.

*

9. The respondents in their written statement  have

cubmittes that the applicants Now 44=571 in OA 896788 were never
part, in  Neera HMehta's sase wiz. o OA No.1174/86. CThey

4

Cannct,fhevefaves take the- berefit of the Jjudgement of the

Twibure’ dated 7B.8.87. The applicants No.15 and 27 were not

L}

-2  ir term= of orders dated 12.5.1988 and that they are

digenga

l[E’

cortinuing to work s they had complieted three yvears (1095 days’

L
qf . i1




of service as MBCs. It has been urged by the respondents that

the Suﬁveme Court had modified the orders of the Tribunal dated
£B.8.1987 vide their judgement dated 18.3.1988 to the extent that
only those persons would be entitled to regularisation who have
put in  three years of service by 31.3.1987 and who had been
engaged " prior to the cut off da;e of 17.11.1986. The railway
‘ respondents accordingly took steps to disengage thoée MBCs who
‘had  not completed three years of service upto T1.3.1987, even
when they were engaged,prior to 17.11.1966, Ponsequent ta the
interim orders of fhe Tﬁibunal dated 10.5,1989 all the
petitioners  were however put back on duty. It is aiso contended
" that petitioné»z at SNo. 1 “43~WED werea pariy in Neersz Mehta
V. UOT caée, DA'ND.1174/Béiwere in any case taken back on duty
after the Hon‘ble Suprems Court had recalled its orders dated
18.3.1988; The petition, therefore, was infructuous. The
petitioners at serial Nos, 44-31 were not entitled to these
penetites  as  they were not patrty in Neera Mehta Vs. unrI, OA
No.1174/86. They should, therefore, set up their claim
indepgpdéntly, ;if théy are aggrieved. It has been further stater-
hthat petitigner@at}S.Nq. 46 had left the job on His own accard on
76,10.?987,_ though he was. engaged oh 16.2.1985. The petitioners
S.No=. 47,48, and 45 were disengaged on 13.5.1988, the petitioner
Na. 51 on 14.5.1988, the petitioner No.50 on 6£.7.1985, after

having worked only about three months.

«,;O. In their rejoinder the applicants have averred that the

procesdings in 0Of No. 1174/86 and 0A 894/88 are sepatate and

QL | 17




14, The points of law and fact raised in 0A KNo. B96/88, are

generslly the same ar similaﬁ,which have been covered in the

1

Triburnal ‘s judgement dated 28.8. 1987 in 0A No.1174/86. In thisg
particualr 0A No. B8%6/88 the applicants have by way of relief
prayed  for ‘regularisatian of their service after completion of
three years’ of service from the date of engagement which is  on
o bef@re i7.11.1986, ac per the Tribunal’'s orders dated
z8.8.1987 passed in Qé No. 1174/86. The additional prayer is
that the Gperation of the ther dated _5/12.5.I?BB,contemplating
ypermfngtiom' sf services of the MBC=, who were engaged prior to

7. 11.1986 and have not completed three years’ of service, be

staved.

- The cecond group of 0As virz., 0A Noe. TIE/90 131%9/89 and
1TI4/8%  are thGSE)whEFE the services were terminated consequent
o the Supress Dourt’s osders dated 18.7.198E. They were also

employed prior to 17.11.19846. The relief prayed for in these 0Ofs
are similar to theé reliefs in 0A No.B94/8B8 and others except that
the additional relief prayed for is reinstatement with backwéges
for- the period from the date of termination to the date of

v

reinstatement,

The third group comprises: (A No. 14B1/8%9; 1813/89j

~,

1675787, 1787/89,  1908/89: 1&77/8%: 1I79/89; 1I77/89: 1697/89;

IT7&6/78%F; 2109/89; 1490/89;  140Z/89y 148%9/89; 1383/89; 1499/8%;

1GA2/89 and Z0S46/B%. The services 0f the petitionerese in these

DRz were ‘erminated in accordance with the Railwav Board’'s Order

s




No. E(NG)II/B&/RCTZ/S7 dated 17.11.1986, according to which the

séheme of employing MRBCs was finally discontinued.

In DA No. 505/88 and DA No. 1677/B7, the applicants were
engagéd in 1981 and 1984 in different spells. They have prayed
for their reengaéement as they were engaged prior to 17.11.1986..
Since no written feplies to both the 0OAs have been filed, it is
not possible for us to divine the reason for their disengagement,
except that wvarying inst;uctions >issued from time to time
for engagement/disengagement of MBCs, might have led to

their disengagement.

%he MmO %tfeam in all fhe above DAs is that all the
petitioners were emgloyed prior to 17.11.1986. They were
diéemgaged on various dates either in accordance with the order
datec 17.11.19846 issued by the Railway Board, discontinuing fhe
schemne of employment of MECs finally or in terms of orders dated
12.5.1988 mconsequent te the Hén'ble Supreme Court's order dated
18.3.£§9é; The'ma;n relie%s claimed‘in various 0OAs. are generally
fidentiéai;'i.e. | |

al rengarisation of‘seryi;e after completition of

thweé‘ yeabs pf engagement in terms of Tribunal’'s
order datea 28.8.1987 in OA No. 1174/86;

.b) coﬂfefﬂing of temporary status after completion
of four months of service;band

c) payment of wages for the period when the services

of some MBCs‘ were  disengaged in May, 19885

consequent +tc Hon’'ble Supreme Court’s orders

14
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wtec 1B.C.I°88  upto . the date of reengagement,
feilowing the recail of their Lordship’'s order
dated 18.7Z.1988.

In view of the above, we are dealing with all the above

O0Ae through this commor judgemert.

2. The Jegal position in this case has already been

et

ciearly set out in the judgement of the Tribunal dated 28.8.1987,

when 11 was observed that
"While the applicants might have nt legal right as = such
in terms of their employment far regularisation on
sosorption against regular vacancies, we see no reason
why they should be denied thisz benefit if others
similarly gplaced who were engaged prior to  14.8.1981
have = been abssrhed subject to fulfilﬁent of the

requisite gqualification end length of service'.

Having rzgard  to the above the Tribuna: fixed the cut
o OFf date as 17.11.85 i.ef' the date on which the scheme va
employment of MRECs’ was finally discontinued and allowed the
bene’it of regularisation to all thosé who had been engaged prior
tc 17.11,.1986. It is, thewefore, Qnambiguously clear that all
those MRBCe who were engaged at ﬁertain rate of honorarium per
hour,  pet day shall bé erntitled to regularisation on absorption
ageir=%t regular rnoste on completion of three yéarﬁ service and
subiect tr fulfilment of other cdnditions as laid down in the

Failway Foa-d’'s letter of 21.4.198B2 and 20.4,1983.




T mailway Eoard's letter date 21.4,1982 is I

with the order that

The reasonderts snould therefore go into the details of

=

- . . -+
the case of each applicant vic. date of engagement, date o

disengagément and date nf reengagement etc. and regularlse the

zseFViCE"af all applicants as were engaged prior to 17.11.1986
“after they complete T years service from the date of engagement.

The translation of T years into "1095 actual working days” (as

tiated in order dated 12.5.1988) is an afterthought and cannot be

sustainer ac ir the case of casual labour only 240 days (& days

weel ) are reckoned  to ronstitute & year for purpose of
pegula-isatios and not 365 days.  The condition laid down in

-r

vears and not' 1095

’

srtual woewing days,  The applicante shall therefore be allowed .
N \
fhe bereEiit of Sundays and gazetisd holidays when reckoning the

pericd of T vears feir the purpoze of regularisation.

13, The second point urged before us by the learned counsel
for the appiicante iz that the order of the Hon'ble Supreme Court

dated 1B.3.1988 had been prejudiciélly interpreted by the

A??SPQQdeﬁtﬁn in - detriment to the interests of the appplican{.

The Hon'ble Supreme Court had disposed of the SLF (C) 14618/87
"We see no merit in the petition ...."
It has been accordingly prayed that the respondents

should make payment of the full wages due to such MBOs as were

dicengaged . from the date they were disengaged vide respondents’

" order o dated 17.5.1988 to the date they were taken back on duty

'Cénééquént' upor  the Supreme Court’s prders dated 30.9.1?88

“reralling its order dated 18.7.1988. ‘ :

16
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That the Y n'bis Supreme Court did not find any merit in

the  SLF (T3 14s1e/87 wHi)e disposing of the said SLF(C)
constitutes wvalid evidence in support of the case of the
applicants. Later, when the problems arisi&é from the order of
Homn'ble Court and confronting the MBRCs were placed before the
S Hor Tble Supﬁemé Court through SLF (C) 7830/88 and ‘other writ
petitions. The Hon'ble Court recalled its order dated 1B.3.1988
and hee allowed its decision to be moulded in accordance with the
idatioe of the case.
The guestion, therefore, before us is whether in  the
circumstances obtaining, it was fair and just on the part of the
mesporcents to contemplate termination/terminate the services of

the eapplicante keeging ir view the sttending circumsiances and

ase of the MBECs. The decision takern to

t
in]

gevelopment of the
terninate the se-vices, to say the least, was an attempt to raft

L the current of justice and fairplay. Admittedly, the

Ui

arsin

[}
k=4
Suprems Court, while recailing its order dated 16.7.1988 did not

defins the extent and scope of the retroactivity of its decision.

'

L 4 : :
‘" But even if one was to go by the dictionary meaning of the word

- -

such as "carncelling order', "ejignal to ship etc. to

rerall’,
retuss %o base" etc., it means that status guo ante has been
restored. The word ‘recall’ does ncot merely mean resummon.

(Mulls Vs. Shorai Singh - 1911 ALJ 707).

Ir  the totelity of the circumstances the conszideration

Cfor dispensing with the services of the MBCs doesz rot appear to

Se esrowed with any merit. . The denial of livelihood to the MEBECe
who come generally from the low paid section of the railway
17
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employees would have caused them avoidable hardship. Ir  the

interest of justice and fair play, we are therefore of the view
ggaf full wages should be paid to such MBCs as were disengaged
for . tﬁe period from the date of termination till the date they
Qere reengaged, i.e. between 5/12.5.1988 and till the date of
reengage@ent‘afteé 30.9.1988, at the rates which were applicable
to them before their sevvices'were disengaged.

14. | In accofdance with Rule 2%18 of the Indian Réilway
Zstablishment Manual, casual .labourers are given tempofﬁvy status
after werking for 4 months (authorised absence and discontinuance
of'wmwk for want of productive work will not constitute a break!}.
Aégordingly the MBCes should alsc be conferred temporary statué
after they have worked for four months (authorised absence and

discantinuance of work will not cormstitute a breai:).

5. In view of the above discuscion, we order and direct
that respondents shalls = : | b
(1Y, -regularise  the Mobile Booking Clerks who were

engaged prior to 17.11.1986'by‘absorptian against
regular vacancies on completion of three years

.service and .- not 109% actual working days.

(emphasis supplied)
" This  will be however, -‘subject to the Ffulfilment
of other cohditions az provided ih the Railway<

% Board 's lettenfdated 21.4.1982 and 20.4.198S.

ii confer  temporary status with all attending




=2y

benefits on the applicants after they have

completéd four months . service as Mobile Booking
Clerks in accordance with the terms of their

engagement. The period of four montﬁs shall be
counted irrespective of number of hours put in on
any particular day, having regard to the fact
that the services of the Mobile Bocking clerks

were available for full day.

iii)d mghe payment of back wages from the date éf

termination of service in accordance with orders
Jﬁ cdated 5/12.5.1988)till the cdate they were taken

rach oo duty conseguent to the recall of the
Her 'hle Suprenms Court’s order dated 18.3%.1988 at
the =ame rates at'wﬁich they were employed prior
tc the date of termination of the services. This
will be applicable only to those Mobile Booking
Sisrks whose services were disengaged and
reengaged ir consequence of Hon'ble Supreme
rourt s orders dated 18.3.1988 and recall of the

sais order vide Hor ‘ble Court’'s order dated

0.5.1988.

16, Befdre we part with this case we would observe that the
reepcndents  had earlier introduced a scheme for appointing

o

volunteers on muster role of a fixed rate of Rs. 8/- per day on

m
i

the aste~~ Railway. Thie case- came up for adjudication before

rhe ralcutta Berch aof the Tribunal in Samir Eumar Mukherjee Vs.

19




.

ey
Beneral Manager, Eastern Railway and others. {(ATR 19B6(2)CAT-7).

That scheme was also introduced with the same objectives as the
scheme of Mobile Rooking Clerks, viz. curbing ticketless travel
ant: clearing seasonal rush of traffic in the most economical

.

manner and to supplement the income of low paid railway emp loyees
by obhtaining the volunteers from amongst ;he student
sohsfdaughters of railway employees. The Railway Convention
Commit£ee, 1971 while considering the launching of such & scheme

had cautioned the respondente by observing that care will have to

be taken to see that "vested interests do not develop.® . We,

feel that the respondents did not tabte adeguate care to a?oid'
-,

such & situation which eventually resulted in giving preferential
treatment to a particular section of the society inm finding
employment; ignoring the provieion of eguality of opportunity in

matters of public employment enchrinsd in Article 16 of the

Constitution. We do not however propoze to dezl with that aspecrt

aof the matter as the decision of this Tribunal in Neera Mehta's
case and similar mattere have become final after the Hon "bas

supreme Court has dismissed the Specizl Le=ave Fetitiﬁn filed by

-~

the Union of India. We trust that the experience gainedifrom the

L

two schemes will be kept in view by the respondents in  future.

There shall be no orders as to the costsl

(1.K. Rasg?:‘z) | (T.S. Oberoi)
Member (& /Z/?v Member (J}
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