IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI.

Reg’n.No .0A-1486/89 " Date of decision: 29;'05 92
Shri 8.8, Lal ce.o Applicant )
Versus

Union of 'India through +ese nNaspondents
the General Manager, .
Northern Rly & Anr,

For the Applicant esse OShri B,S, Maines, Advocate
For the Respondents eses None,
CORAM:

The Hon'ble Mr. P,K, Kartha, Vice-Chairman (Judl,)
:The Hon'ble Mr. I,K., Rasgotra, Administrative Member,

1. Whether Reporters of local papers may be allowed
to see the Judgment? %

2. To be referred to the Reporters or not?%d

(Judgement of the Bench delivered by Hon'ble
MI‘. »p. Ko Kartha, Vi Ce-ChaiI‘man) .

The applicant, who has retired from the post of

Assistant Superi ntendent in the office of the respondents,

filed this.applicatibn under Section 19 & the Administrae
tiVe,fribgnals Act, 1985 prayihg that the respondents be
directad to relesss the retirement benefits Lo him in its
entirety without effecting any'reéovery from him, After
holding an ex parte inquiry against the applicant, the
respondents have ordered recovery of a sum of Rs, 60,447,35

from the retirement benefits payable to him,
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2,_ We have heard the learned counsal for the applicant
and have gone through the records of the case, including
the counter-aéfidauit filed by the respondents, Thié case
was listsd peremptorily on 26,5,1992, but none appeared

06 behélf 6? the respondents, The facts of the case in
brief are that on 11/27,4,1985, a memorandum propoéing to
hold an enquiry against the appliCant~under Rule 9 of the
Railﬁgy Servants (Diécipline & Appeal) Rules, 1968 was
issued to the applicant. The Article of Charge framed
sgainst him uas that Shri Harbans Lall, Ex Senior Clexk,

had filed a case at Kanpur ‘under Section 15 of the Payment"

of Wages Act claiming Uageé from 26,11,1980 for the period

of his unauthorised asbsence, The Labour Court declared an
avard of Rs,60,447,35 on 21,5,1984, Against the said* award,
the Railways filed an appeal in the Court of Additional

District Judge, Kanpur, uhich uas dismissed on 28,1, 1985,

-A stay order of Additional District Judge, Kanpur, was

obtained on 11,2,1985 by the Railuay Advocate of Kanpur

not to release the deﬁosiéed amount to Shri Harbans Lall
upto 25,3,1985, A copy of the stay order was to be
obtained by the applicant on 12,2, 1985, but'he Was alleged
to have evaded Fr;m obtainiqg the same, He obtained it

on 15.2.1955 for submission of the Labour Coprt, but
failed to do so, "Thus, he Was charged that he failad. tg
perform his legitimate duties‘and‘alloued the withdrayal
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of suéh a huge amount by not delivering the stay order

in time, to the Labour Court, It Was, therefore; alleged
that this action ﬁf the applicant not oniy Wwas an act of
disobedience and failure of duty but indicated his
invaoluement in éhe withdrawal of Government money.by

Shri Harbans Lall,

3, 'The applicant has stated that he gave his detailed
reply on 25;5.1955, wherein he stated that since he uas
daalir"lg with the C"ase of Shri Harbans Lall, ‘the latter

had bscome hostile to him and there was no duestioa of

his helping'Shri,Harbans Lall to withdraw the amount, He
Further stated that Shri Harbans Lall had lodged: a-
criminal complaint N0.379/B1 against him-alleging harassment
and victimisation, In the case of Shri Harbans'Lall, the
‘appeal filed by the Railuay Administration was dismissed,
The Labour Court wrote to the Treaéury Officer to release
the amount of Rs,60,447,35 deposited by the Railuay
Rdministration.to Shri Harbans Lall, He has furkther stated
that oﬁ his insistence, the Railyay Administration wurote to
the Labour Court on 7.2,1985 regarding their intention to .
file an appeal in the High Court, He has explained that
the Railway Advocate had arranged a copy onthe stay order

and delivered it to the applicant on 15,4, 1985 at 180 hrs,
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On 13fh and 14th February, 1985, the applicant‘h%Q

bsen ordered to go to Ailahabad'Uith pay-sheet and

%s such, the stay order could not be delivered to the
applicant before 15,2,1985, Before going to Allahabad,
he had requested for making altsrnative arrangements'

Fo} obtaining‘the copy of the stay order from thé

Railuay Advocate and deliver the same to the Labour

Court, but that was not done. On 16,2,1985, the applicant
uas on leave and 17th being Sunday, he went to the Court
05 18, 2. 1985, when there was a strike. A copy of the
‘stay oraer Was déliuered in the Labour Court on 19,2,1985,
Thué, according to the applicant, the delay in delivéry
of the stay order in tha'Labour Court was not on zcm unt .
of any-negligénce/slackness on his part,

4, 'The applicant has raised several procadural
irregularities in the'cnnduct of the Bnﬁuiry having the
sffe@£ of 'vitiating thé same in its entirety...These
include the non-furnishing of the documents required

for its defence, the calling of the prosecutioﬁ witness
not by name, but by designation, non-supply of a copy of
the inguiry report-beFore the imposition of penalty, and
the disposal of his app=al by the appellate authority on
17. 9, 1989 by a non—speéking order,

. The non-~-supply of the documents recuired fdr the

defence of the applicant in the enguiry, is, to our mind,

o
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a Fatal flaw in the enquiry, ©0On recsipt of the charge~
shget;by the applicant, he wrote to the respondents on

_ 25,5, 1985, uwherein he submitted that he would ;ike to
inspect the documents menticned in the charge-sheet

issged to him and that after inspecting the éame, he
would submit a list of additional documents, if necessary,
Tﬁis Was followed up by subsequent rapreséntations on
28,8, 1986, 7.10.1986, 1.8.1987, 15,9,1588 and 27,9, 1588,
The applicant had stated in his representation addressed
to the Enquiry OF Ficer on 2B.8,1986 that he needed as
many as 13 documents listed in his representation to
-refute the charges and to defend himself in the enquiry,
The Enguiry Officer in his reply dated 12,8,1886, informed
him that he should have completed inspection of the

documents before submitting his defence note on 22,5, 1985,

Lzt

He statsd that keeping in W ew the nmatural justice, three
out of' the 13 documents required by him, were concerned
‘with the enquiry and that the same have been Furnished.
In his representation dated 7,10, 1986, addressed to the
.Enquiry DFFicer; the applicant s;ated that £he documents
supplied to him were not compiete and that any incomplete
documents Would not serve any purposs, He also stated
that thwe Enguiry Officer has not recorded any reasans

for refusal of the documents.
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. B, Gn 18,7.1988, the Enguiry foicer urote to the
applicant stating that the remaining documents were not
- available, He was, therefore, reauested that he might
produce coples of the documents in support of his
evidence and that t;é same Would be honoured,

7.  0On 1,8,1987, ‘the applicant again sent a I epresenta=
‘tion to the Enguiry foicer asking for the documents in
guestion so as to put up an effective deFence; He also
stated that the r;sponsibility for supplying the documents
is,that of the disciﬁlinary.authority.

8. Gn 15.9;1988, the applicant seht another representa-
tion to the thuiry'DFFicer, reg;rding the éupply‘of the
documents, | |

g, . On 18,8, 1988, the respondénts-informed the applicant:
.thaf he had demanded inspection of additional documents on
28.8.1985,.i:§,; 15 months after the receipt of ‘the |
_memovrandumf T'héy;.also stated that thg applica.nt had not
indicatsd the felEVanCe of the'doduments. The applicant

was informed that his late demand for irrelevant papers, .
-7

“was ref used, f"  N Y __

P

7~ 'Officer ‘
10, . On 20.9,1988, the Enquizys{ ; informed the applicant

that he had 8arlisr mads-efférts: 4nd askad the respondents
ﬁﬁﬁéuﬁﬁlfgthe doCuments demanded by him but the respondents
heg.. informed that the demand for supply of the documents

illegal, and as such, the same had been turned doun,
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11, On 17f9.19€8, Ehe'Enquipy Officer advised the
épplicant that his demaﬁd’for supply of additipnal
documents was not placed within 10 days.of_theAﬁeceiﬁt

of the charge;sheet and. that the gemand-uas made 15 months
thereéfter and as such, his request Wwas too late and
i_llégal.’

12, On 20,9,1988, the applicant urote.to\the'Enquiry
Off icer that fhe,enquiry'may be proceeded only after the
documents were made availéble to him,

13, . It was in the above factual matrix that the enquiry
Wgs canducted ex éggig,x

14, In our opinion, the refusal by the respondents to

-give to the applicant the documents required by him,

amounted to denial of'raasonable oppoT tunity and vitiates
the entire proceedings, In this context; reFerenoe'hay be
made to the 0.M. No,F.3 /5/61-AUD dated 25,8,1961 issued

by the Ministry of Home Affairs dealing with the instructions

:regarding supply of copies and affording access to confidentia

records to tha delinquent officer, Rgferring to the decision
DF'the Supreﬁe Court in Trilok Nath's case, the aforesaid

0, M, clegrly‘lays doun that the power to refuse acéess to
confidential records, should be Very sparinglyAexarcised

and that "the question oF'relevancy sthlé be looked at

from the point of view of defence and if there is -any>
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possible line of defence to which the documents may,

S~ :

in the some Way be relevant, though the relevance is

not clear to the disciplinary authority at the time

that the request is made, the request for access should

not be rejectédﬂ.‘ In any case, wWwhere it is decided to

.refuse access, reasons for refusal should be cogent and

substential and should invariably be recorded in writing.
In the instant case, the respondents have not done so.
15.°  In State of Madhya Pradesh Us, Chintaman, AIR

1961 S, C, 1623, the Supreme Court observed that rules

of natural justice require that a party should have

oppor tunity of adducing all relevant evidence on which

he relies™,

16, In Trilok Nath Vs, Union of India & Others, 1967

" SLR (SC) 757 at 763 and 764, the Supreme Court has

observed that "if the public servant so reguired for

. his defence, he has to be furnished with -copiss of the

relevant documents; i,e,, documents_soughf to be relied
upon by tﬁe Enguiry Officer or reduired by.the public
servant for his defence.- There are similar observations
in the judgement of the Supreme Court in étate of Gujarat
Vs, Ramesh Chandra Mashruwala, 1977 SLI 178 at 201 and in

Kashi Nath Dikshita Vs, Union of India, A.I.R. 1986 S.C.

2118 at 2122, Q\c/’\
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17.‘ In view oflthe af oresajd legal infirmity in the
disciplinary.proceedingg held against the applicant

which goes i&to the root of the matter, it is not
necessary to go into the other contentions raised by

the applicant, We are of the opinion that.the impugned
order dated 28,11, 1988 passed by the respondents ordering
recovery of Ré.60,447.35 from the applicant, is not‘
legally sustainablé, Ue, accordingly,‘éet aside and
auasﬁ the same, The appesllate ofder dated 17.5;1989

‘at page 58 of the papér-book, ié a non-speaking order

~and the same is also set aside and qqashed. We, therefore,
allow the application and direct thaf the respondents

shall release to the applicant the reti:e'ment.benefits
admissible to him without effecting any récovery fther ef ram,
In case any rabouery has already been made, the same

should be refunded to him together with simple interest

at the rate of 12 ﬁer cent per annum, The respondsnts
shall do so as expéditiously as possible,Abut preferably
within a period of three.months from the date of
communication of this order, There uili be no order as

to costs,
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(I.K‘ Ra thra)%/)\/}Z/ - (P.K. Kartﬁ{L(S‘Z/

Administrative Member ‘ Vice—Chairman(JUdl.y




