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JUDGMENT (ORAL)

Hon'ble Mr. Justice V. 5. Malimath, Chairman =

This case has come to us on a reference made by the

Bench consisting of Hon'ble Mr. Justice Ram Pal Singh,

4,\‘
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Vice Chairman {(3) and Hon'ble Mr. P. C. Jain, Member (A),

on- the @rhunaLf.u- that the following questiona'deserve

consideration at thas hands of a larger Bench &=~

B{1) How far a retiree having been permanently
absorbed in a public ssctor undertaking
or atonomous body and having opted for
100% commutation of pension before
1.1.1986, altheough the actual payments
have been effected after 31,12.1985 is.
‘covered by the orders centained in 0.M.
No.2/1/87=PIC=1, dated 16.4.1987 issusd
by the Department of Pansion and Pensioners'
Welfars?

(2) Is the clarificatien contained in 0., '
dated 8,3.1988 issued by the same source
to be taken as a modification of the
original order dated 16.4.1987 and, if so,
how far would it bs applicabls to a
retiree as at (1) above?

(3} Can the clarification which is specified
in an unambiguous language, even if it
amounts to modification of the original

: orders, be ignored in a type of cass
W like this?"



24 At the outset, it is necesséry to make it clear that

. ansusred by
though the issuesreferted Tegquire:tc.be g the Full :
Aﬁgnﬁha it is not disputed that the entire case stands
raferfed to fha fFull Bench for its decision. It is on that
basis that we have heard the arguments.of the counsel on

both sides. The relevant Facté:nacessary to understand the

arguments of the parties may be stated as follows.

The petltloner, Shri B. K. Anand, was holding the post
of Deputy Signal & Telecommunication Enginear in the old
scals of Hs.1500~2000 in the Northern Railways, His/date
of birth is B.3.1932., He went on députation to the Indian
ﬁailway Constfucfion Company Limited (for short IREON), a
public sector urd ertaking, for a mriod of three years.

He sought permanent absorption in the IRCON which yas ST
agre@d to by the Neorthern Railways. The petitiom;i was
psrmanent ly absofbed in the IRCON by order dated 16.11.1984
'(Rnnaxura A=1) with effeéf from 31.7.1983. It is the
petitioner's case that he submitted the settlement papers
including his request for securing 103% commutat ion by uay'
of terminal benefits as per Annexure A=2 dated 14.12.1984.
It is his case that so far as the gratuity amount is
Vconcerned, the same was paid to him on 19.3.1986. There was
some dglay in the mattér'of grantinﬁ 100% commutation which
nezded medical examination of the petitiorer. The petitionsr
Qas uwltimately medically examined on 10.4.1986 and the

Chief Medical Officer signaed his ce;tificata‘on 29.4.1986.
Tha commuﬁation amount ‘was paid to the pstitiorer on
26.5.1986. The petitioner’s grisvance is that he has bsen
denied the benefit of the liberalised pehsion scheme order
dated 16.4.1987 by which the pension sf;ucturs was modified

_\/’and a higher rats of pension was prescriﬁsd. It is the case
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of the petitioner that for the purpose of commutation of

the petitioner's pension the bsnefit of the libsralised
pension schems should have bsen given to him., It is his
further complaint that there was inordirde delay in paying
him the gratuity amountvand lesave encashment and that,
thérsfore, hs should be paid intersst for thaldelayed period,
It is also his case that he is entitled to a sum of Rs.5000/=
by way of group insurance which has not yet bewen paid.

He claims that the said amount should be paid with interest.

Jo The respondents have denied the claim of ﬁhe mtitiore
and have asserted that the commutation of pension was rightly
dona., They maintain that the bensfit of the liberalised
pension schems sanciioned under the order dated 16,4.,1987

is not payabls to the petitioner. So far as the delay in
paying the gratuity amount and leavs encashment is oncerned,
the explaﬁation ;s that it is attributable to administrative
problems. Nothing is stated as to why‘the group insurance

amount of Rs.5000/~ due to the petitioner has not been paid,

Ge The principal ntention which requ;res examination

in this case is as to whether the petitiomr is entitled to
the benefit of the liberalised pension scheme sanctiocnsd

vide order dated 16.4.1987, The respondsnts have proceeded

on the basis that the petitioner having received, by way of
terminal benefits, equal to 100% of nension by way of

commutat ion, is not entitled to tha bensfit of the liberélised.
pension scheme. The petitioner relies upon an earlier
judgment of the PrincipalABench of the Tribunal rendered in
O.A. No. 317/88 decided on 7.12.19905 That decision no doubt
supports the case of the petitioner. The referring Bench has
expressed disagreemsnt with the view taken in the said decision,

which is the reason for the case being referred to the larger

\‘/ Bench,.



5, Tha libe#alisad pension schems was sanctioned by the
President as per order dated 16.4,1987 in the light of the
decisiocns taken on the racommendatioﬁs of the Fourth Pay
Commission. The primary object of the said order is to grant
certain benefit to the pensioners. It is not necessary for
us to advert to all the clauses in the said order, as most of
them are-applicéble to the retired Government servants who
were drawing or Qars entitlaed to pansion or family‘pansion

as on 31.12.1985. We are concerned in this case with the
person who was a Government ssrvant.that took retirement and_
stond absorbed in a public sector undertaking we.e.f. 31.7,1983,
éﬁduoﬁﬁaiﬁéd:,. one tims lump sum terminal benefit: equal fo'
100% of the pension. What governs the case of the pstitioner
~ is paragraph 10 of the order dated 16.4,1987 which reads

as follous 3=

"0, The cases of Central Government.empleyees
who have bsen permanently absorbed in public
eector undertaklngs/autonomnus bodies will be
regulated as follows:

(a) PENSION
Where the charnment servants on permansnt-
absorpt ion in public sector undertakings/
autcnomous bodies continue to drau pensiocn
separately from the Government, their
pension will be updated in terms of these
orders. In cases where the Government
servants have drawn one time lumpsum.
terminal benefits egual to 100% of their
pensicns, their cases will not be cousred
by these orders.

(b) FAMILY PENSIGN.......“
it is not disputed by the learned counsel appearing on both
_sides that this is the clause which goygpds’ the cass of the
pet it ioner, as he was a Government servant who uent on
permanent absorption in a pubiic sector'undartaking, namely,
IHCON. It is also not dieputed that the petitioner drew one
time lumpsum‘terminal'benefits equal to 100% of his pension.

It ie also not disputed that the claim for 100% commutation

W, by way of. terminal benefits was made by the petitiorer vide
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his application dated 14.12.1984, though the actual

‘commutat ion was paid to him on 26.5.1986. The mntention

of the learned counsel for the petitiocrer, Shri Kamal, is

thét the petiti&nar uaéian existing pensioner'as on

31,12.1985 and was, therefere, entitled to the benefit of

the liberalised pension scheme dated 16.4.,1987 . It is his
Qase that the pension of the petitioner should he revised’

on the strength of the said order and the said revised

pension taken intb account for the purpose of commuting his
pénsion by way of 100% terminal benefit. It is clear from
para 10 of the order thét it is a self=contained code in

the matter of granting benefit of the revised pension scheme
dated 16.4.1987, so far as the Government ssrvants who have
been permanently absorbed in public sector‘undertakings or
autonomous bodias aﬁd cont inus tp draw pension ssparately

from the Government are concerned. The first part of clause (a)
of para 10 makes it clear that every Gﬁvarnment servant who is

absorbed in public sector undertaking or autonomous body and

has continued to draw pension séparately from the Government,

is aﬁtitlad_to the .benefituof the liberalised pension schems
sanctioned oide order dated 16.4.1987. 5n exception has been
carvéd out in respect of Government servants who have be en
permanently absorbed in public sector undertakings or |
autonomous bodies that they have draun one time;lumpsum
terminal benafits equal to 100% of fheir pension., Such parsons
are made ineligible for the benafit of the order dated
164401987, The question for .axamination. is as to whether
the @titiorer is ccverad‘by the latter parﬁ of clauss (a)

of paragraph 10, Admittedly, the petitioner is a Government
servant uwho was entitled to draw pensien from the Government
conseqguent upoﬁ his being absorbed in public secter

undertaking. He did exerciss the option in favour of
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| receiving bhe time lumpsum terminal benaefits egual to 100%
of thé pengion in lieu of pension., The claim in this behalf
was made on 14.12;1984. It)tooklsqpa time to process the
papers andZéo;%utation uas'sanctiqned'and‘paid on 26.5.1986,
The contentionvof Shri Kamal ds that the petitioner would
T havé become ineligible for the benefiF of ﬁha order dated
 16.4.1987 ohiy,if the 100% commutation amount was paid on or
before 31.12.1985. He maintains that the petitioner
COﬁtinued as a pénsiﬁnar unt i1 commutat ion amount was paid
As he muét be,ragardedlas«an exist ing

. oo that A o
pensioner on 31.12.1985 he contends/the bensfit of ths order

to him on 26.5.1986.

. dated 16.4.1987 cannot be denisd to him, Thic ‘pracise”
quéstioq was examined and an order clarifying the poeition
was §aséed on 8.3.1988 bearing No.2/1/87-P&P(PIC). Paragraph

4 of ths said order, which is releuaht, reads as follous :=

W4, Apart from the guestion of regulation of
casss of pensioners in recepdpt of mors than
one pension, referred tc above, clarifications
have been sought ffom different cornaers on
some morse aspects. The correct position in
these casss is indicated below against each :

Clarificat ion

. Points for clarification
(1) sene s -

(2) whether the orders dated
16th April, 1987 will be
applicable td Central Govt.
Employess who have besn
absorbed in public ssctor
- . undertakings from a date

- prior to 1.1.86 and opt for

or have opted for 100%

.The orders dated 16th April
1987 will not apply to the
retirees who have besn
absorbed in public sector
undsrtakings or autonomous
bedies ffom:a date prior to
11.86 and have opted or may
opt for 100% commutation

commutat ion but in whose
casss the commutation amount
has not been paid baefore
1.1.1€66.

of pension even if the
commutat ion value has not.
been paid to them befors
1.1.86, Their pension
will not be revised in
terms of 0.M. dated 16th
April, 1987 and the
commutat ion value wikl be
based on the original
amount of pension admissg=..’
ible under the pre 1.1.86
provisions."

This clarification is a complete ansusr toc the petitioner's

K/contantion. The clarification in clear terms says that the
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bensfit of the order dated 16.4.1937 will nct be available

to retirees like the pstitiocner uho wera abscrbed in public
sector undértékihgs'or autono&ous bodies from a date prior to
1.1.1986 and have opted or may opt for 100% commutation of
pension, even though ths cummutatlon value is paid to them
after 1.1.1986. The case of the petitioner is fully governsd
by the clarification. The petitioner is_a retiree froﬁ,tha
Government servics who was absorbed in the public saector
undertaking before 1.1.1986. He opted for 100% commutation
of the pension on 14.12.1984 and the actual payment of the
commutation amount was made after 1.1.1986. Hence, there_cannot
be any doubt that on the basis 6? the clarification given as
above, tﬁe patitioner would not bs entitled teo claim the
benefit of the order dated 16.4.1967. The contention of the
leérned counsel for the petitiener, houwever, is that the
clarification givén'by order dated 8.3.1988 cannot come to the
aid of tHe raspandenis as it cannot have the legal efféct of
amending thé order made by the Bresident dated 16.4,1987.

It was urged that the order dated 16.4.1987 having beean

passad by the President it cannot be amended by the Government
without the sanction of the President. It uas submitted that
the order though described as clarificatory, tha‘effect'of
itlis to amend the order daﬁad 16.4.1987. This argument

fails to take note of paragraph 2 of the order dated 8.3.1988

which reads :=

"2, The mtter regarding pensioners who
arg in receipt of more than one pension
has bsen further reviswad and the
President 1is plsassd to decide that these
cases may bs ragulated im the manner
‘nereinafter indicated,.®

It is, thus, clear that the order dated 8.3.1988 was also
made by the President, The Bresident has clearly ordered

that the casss ment ionsd therein shall stand regulated in
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the manner indiceted in the said order. In other words, the
President has directed that the bens fit of the order dated

156e4.1987 shall te accorded in the mannsr prescribed by him

in tha order dated B.3.1588B, As the ordser of 8.3.1988 has

also been mada by the President himself who was the author of
the sarlier order dated 16.4.1987, it is obvious that the
garlisr order of 15.4.1987 has to te understood and given
g¢ffect to in thg ﬁannar difacted by the President vide order
dated B.3,.,1988. 1In our opinion, what was implied 'in the
earlier order by the Aresident oﬁ 16.4,1987 has been made
explicit and clafified by the subsequent order made by him

on B.3.1988, Hepce, we have no hesitation in holding that
paragrabh 10 of'the'order of ﬁhe President dated 16.4.1987
should be understood and given sffect to in the manner

indicated in para 4(2} of the order of the President dated

8:3.1988% This baing the correct position, we find it

difficult to subscribe to the view taken by the Division Bench
of the Tribunal in its decision raﬁdered in 0A317/88., Tha
Division Bench has said that tﬁé Government by way of
clarification could not have amehdad the 6rder made by thﬁ

President, It is obviocus that ths att@ntion of the Division

Bench was not draun to paragraph 2 of the order dated 8.3.1588

from which it becomss claar that the said order was also ﬁade
by the President himsalf and not by the Government.  With
respect we hold that the decision in 0.A.317/88 does not

lay down the law correctly, and we reverse the said decision.

B Conseguently, it follous that the petitioner is not

‘entitled to the benefit of tbe order dated 16,4.1987 in the

matter of grant of lumpsum terminal benefits equal to 100%

$>/ of the pension.,
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7 So far as the gratuity amount paid to the petitioner to
the extent of Hs.32,850/= is concerned, we find that thers

has baer an inordinate delay in payment of the same. The

" order regarding absorption of the petitioner having baen

made on 16.11,1984 and the petitioner having submitted his

settlement papers on 14.12.1984 the gratuity amount should

“have bean paid within a reasonabls periocd. The gratuity amount

was actually paid to the petitioner on 19.3.1986, 'As the
patitionar'uas dapriuéd of-ihe said amount for an unrasasonably
long period, we consider it just and propef to grant interest
from 1.4.1585 £111.15.3.1986 at the rate of 12% per annum

on the gratuity amount . So far as thae leave encashment émoud;

i 4 5.5.8 As t g S
is concerned,iﬁ% ife %lgnggrggt5ﬁé§ﬁg gai 85% %ﬁedléggg delay,

‘encashment from 1.4.1985 to 25.5.,1888. So far as the group

insuranece amount is concerned, there ié no explanation for
not paying the sams tdithe petitionar. Hopca, a direction
to pay the same with interest is eminently justified. In
our opinion, the ;cspondnnts should have taken steps to
realiss the groﬁp.insuranﬁe amount to the patitinm;r_uithin
a reasonable period, That nat having bsen done, apprgp:iatq

direction to pay interest from this date is meritted.

" 8. We may also advert to an argument advanced by the

lsafned counsel for the petitioner that thers appears to

be some error in the matter of claculating the commutation
amount even on the basis that the petitioner is not aentitled
to the benefit 6? the Presgidential order dated 16.4.1%87. No
such case has been pleaded in the application. Hence, all
that we need say in this behalf is tﬁat if fhers are any
error. in calculation, it is open to the patitioner to bring

them toe the notice of the authoritiss uhereupon it is hoped

2‘\S\/they would look into ths same and correct the srrors, if any.
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In thae light of the above dieseussion, us answer the

quest ions referred to us as follows &=

<

F retiree having besn permanently absorbed in a public
sector«unﬂertaking or autonomous body and having opted
for 100% commutation of pension before 1.1.19686, aithough
the actual payments have bean effected after 31,12,1985,
is not entitled to the benefit of the order contained in

0.M. No. 2/1/87-PIC=1 dated 16.4.1987.

The clarification contained in paragraph 4 of the

order of the President bearing No. 2/1/87=P&Pu{PiC)
,dated B.3.1988, 'governs tha cases coversd by paraéraph

10 of the ordar of the President bearing No. 2/1/87-916-1
dated 16 441987,

The clarzficatory ordar dated 8.a.1988 cannot be

ignored and has to be given effect to.

for the reasons stated above, thls applxcatlon is

disposed of Ulth the following dlrectlons H

e

(1)

(2)

(3)

The claim of the pstitioner fnr revision of the
comnutat ion amount on the basis of tha Presidential
order No, 2/1/87-PIC=1 dated 16.4.1987 is hereby

rejected,

Tha respondents are dirscted to grant irt erest at
the rate of 12% per annum from 1.4,1985 on ths .
amount of gratuity and leave encashment till the

dates;of thaif respsctive paymant.

The respord ents are directed to take steps to

collact and pay the group insurance amount of
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Rs.5000#~ within a periocd of three months from this
date. In ths event of the said amount not being

paid within the said perisd, the patition;r shall

bé entitled to receive intersst at the rate of 12%
par anﬁuh on the said sum of Rs.5000/~, from this date

till the date of payment,
{4) There shall be no order: as to costs.

. | ' ' ~ ’Q/ y
@), A 'N{U«ﬂ/f 7«/—# . y ' | /MM
{ S. 4. Dhaon )

( 5. No Dhoundiyal ) - ( V. §. Malimath )
Member (A) Vice Chairman {J) Chairman
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