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(Judgment of the Bench delivered by
Honfble Mr. P.C. Jain, Member ().

JUDSEMENT

This application under Section 19 of the

Administrative Tribunals Act, 1985 impugns order dated

~11.7,1989, by which the applicant was posted ta the post

of Deputy Director {(Transport) with effect from 17.5.89

to 21.5.89 and 'to the post of Under Secretsry (Land &

Building), Delhi Administration, with effect from 22.5,89
for pay purposes only, but asked wmxkxxxKMKﬁxM to work as
Deputy’Directof (Training) UTC3, The applicant seeks

setting aside of the above iméugned order and for a-

i

direction to the respondents to give g post commensurste

‘ with seniority of the applicant with protection of

Rs.BOO/;\special pay. As an interim measure,'order for

status-quo ante as on 156.5.89 and a direction to the

respondents to post the applicant to a post equivalent.

in status of Joint Jirector in Delhi Administration have
been prayed."uuring the pendency of this applicatioh;
the impugned brder has been part;ally mcdified by order
dated 5th October, 1989 whereby the applicant has been
posted against the pést of Deputy uirector (Transport)
with effect from 17.5.89 for pay purposes only, but#ﬁxk
Bese asked te work as Deputy Lirector (Training), UTGS.
That order was brought on record by the applicant by means

P
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of Misc. .Petition No. 2328/1989 and it was prayed that

the Tribunal may tske judicial nctice of the order dated

5.10.1989, |

2, The aﬁplicant-belongs to the 1974 batch of Delhi
and Andaman & Nicobar lslands Civil service (for short,
DANI Civil 3ervice). Prior to 17.5.89, he was holding

the post of JointDirector (Agricultural Marketing) in the
pay scale of Rs.3000 = 4500 plus a'spedial pay of Rs.300/-
per month. Helwas transferred as Joint Directar (3lum),
oA, vide order dated ll.5.89; This order was partially
modif ied videée order dated ll.7.é9-whereby he was posted

as veputy Director (Transport) for a period of five days
énd thereafter as Under Secretary (Lsznd & Building) for
Pbay parposes only, but was asked to work as Deputy Lirector

(lrdlnlng) dl@b. This order was again partially modified

'vide order dated 5.10. 1989, as already indicated ;bove.

3. The applicent, who is admittedly worklng in

Grade I (3election arade) of DANI Civil service in the

pay scale of Rs.3000 - 4500, challenged the then impugned
order dated 1l.7.89 on thé grounds that (i) he hed been
posted as Under Secretary (Land & Building) whereas Grade~1I.
officers a/:hrl Washynk, and T.G. Nakh were holding

posts of bepuuy.bec¢etary and thus his pOStlng ameunted
to-not only reductién in rank but also reduction in

salary and, therefore, the order was punitive and
discriminatofy; (ii) he had already worked as Depuiy
Director CTrainiﬁg),'UTCS for six years from i981 to

1985, while according to the policy of the Government,

no officer should work in a Déparﬁnent on a post for more
than three yea;s,and also.for more than three years in %
Tréinihing Institution, and thus the respondents have

shown vindictive attitude because of pendency'of -
applicationsfiled by him in the Tribunal; (iii) one Shri
V.N. Khanna, who is junior to him, was hoiding the post of
Joint virector (Training), UTCS and. the applicant being
senior to him, cannot be

Q_’ca_.«'

3

expected to work under a junior:
] b4
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(iv) the post of Deputy Director (Training) is an ex-cadre
Class II post 4n the pay scale of Fs.2000 - 3500 and he
cannot be expected to work in a lower post with & lower
pay scale énd that this viclstes the provisions of F.R.
15 and Rule 27/28 of DANI Civil Service sfiules, 1971; and
(v) transferring the applicant to work against a Grade~II
ex~cadre post and drawing his salary against a Cadre post
is ille@al and is as a result of colourable ekercise of
powers under the cover of administrative reasons. In rega
to the modif led order dated 5,10.1989, it is stated that
the applicant is still being asked to work against a
Grade~ 11X ex-cadre‘post of Deputy Director (Training), UL cs
and to draw salary against another ex~cad£e post of Leputy
Director (Transport). The action of the responcents is
stated to be perverse, absurd and an illegal order issued
under corrupt exercise of powers which violates also the
provisions of Article 31l (2) and Articles 14 and 16 of
the Constitution, This order islalso stated to be
vitiated because of bias, prejudice‘and malice. The
applicant has also contended that he has the right to be
posted to a post in the grade of Rs.3000 - 4300 and &lso
to draw a specizl pay of Rs.300 per menth as 3/shri E.B. 3.
Tyagi, Rajinderﬁdingh and w#rs. Asha Nayyar, who had also
not been promoted with the applicant to the Junicr

Administrative Grade (JAG), havé bsen allowed to draw

a special pay of Rs.300 per month. it is «lso his

céntention‘that the specizl pay of Rs.300 per month is

in lieu.of higher»scale of pay and that the scale of
Rs.3000 - 4500 plus special pay of Rs.300 per month has
been substituted by the scele of JAG i.e., Rs.3700 - 5000
and all the senior posts are included in the JAG.

4, In the counter-aifidavit, the respondents have,
inter-alia, stated that the issue regarding providing

the applicant a posting equivalent to his grade is under

'Q,u,. 3
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consideration of the Administration. This is stated to
have been done by order dated 5.10,1989 whereby the
applicant has been posted to the post of beputy Uirector
(Transport) retraspectively with effect from 17.5.89,

This post is in the scale of Ks.3000 = 4500, the grade

in which the upplicant is drewing his pay. It is also
stated that thé.serﬁice rendered by the applicant under
Lelhi Adninistrztion shall be verified and counted towards
qualifying service on the post of Deputy uUirector (Transe
port) and the direction to the applicant to work on the
post of Deputy Director (Trsining), UTGS, is purely an
arrangement in the interest of Administration and
exigency of publio'sérvices~and entails no loss of his
grade, As regsrds the special pay of Rs.300 per month
claimed by the applicant, it is stated that the posting
against a post caerrying speéial pay is neither a matter
of right, nor is it conditional tb”the apéointment of the
officer to the grade of DANI Civil Service. The matter
of specisl pay and postihg is stated to be discreticnary
and such & posting is generally done on the basis of
suitability and senicrity in the cadré, and that no speciel
pay is attached with any grade of the LANI Civil service,
But the same is sttached with a particular post and thus
the applicant hes no right to claim the special pay as o
matter of right. It is further stated that Lule 27 of
the DANI Civil Service fules, LO7L does niot debar the
Administration from posting a Service officer %o an
exwcadre post, .' |

5. de have perused the documents on record and have
also-heard the ap@licant in person and the learned counsel
for the respandentS; Jde have alsc considered the various
rulings end orders cited by the épplican‘to

5. It is not in dispﬁte-that the spplicant has heen

working in Grade=I (3Selection Grade) in tne pay scale

Further,

of Ks.30C0 - 4500 with effect from 15,7.1984,
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the reply of the respondents shows that the post of
Deputy Director (Transport) to which the epplicant has
since been z=ppointed and the post of Deputy Director
(Trailning), UTC3, against which the ¢pplicant has been
asked to work are both ex—czdre posts. This in itself
does not make the posting order illegal, because, @s held
by @ uivision Bench of the C.A.T. in O.A. 463/1989 (».C.
iisra -~ the .applicsnt herein - Vs. Delhi Administration)
decided on 27.9.1989, under Rule 27 of the DANI Civil
Service Rules, 1971 a Serﬁice cfficer can pbe posted To

an ex-=cadre post. Though the post cf veputy udirector
(Transport) to which the applicant has been posted for

pay purposes only is in the grude cf R$.3000 ~ 4500 and

as such the spplicant hes been posted id a post which
carries the grade inlwhich the applicant is entitled to
draw his pay, yet he has been asked to work against the
post.of ‘Deputy ~irector (Training), UTC3, which pust is

in Grade-II in the scsle of Rs,2000 - 3500. Thus, the
applicant has been asked to work in a post which is lower
in status and also carries & lower ‘scale of pay. s such,.
the impugned order dated 5th Gotober, 1989 is tu this extent
punitive in nature and cannct be sustained in law as it
has to be held arbitrary and thus violative of Articles

14 and 16 of the Constitution.

7 The COntention~oflthe applicant thst the special
pay of Rs.300 per month is in lieu of higher scale c¢f pay
or thet the scale of Hs.3000 - 4500 plus special pay of‘,
Rs. 3200 per month hds been substituted by the Junior
Administrative Srade of Rs.3700 - 5000, is not tenable.
DANI Civil Serviée now comprises three grades, e.g.,
Grade-II, Grade-i (selection Grade) and Junior Administrativ
Grade, carrying the pay:scales of Ks.2000 - 3500, Hs.3000 -
4300 and Rs.2700 -« 5000 respectively, No special pay is
attached tc any cf these grades and, as such, it cannoct be

stated {hat‘the special pay is a part of the pay scele.
Goer
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There are 2 nunper of pests in the Jervice which do not

bear special pay, but some of them do. Officers of the
Service in.various grades posted to posts which bear
special pay, draw special pay in addition to the payin the
grade. Thus; special pay cannot be said to be in lieu

of higher scale of pay., 3imilarly, the scale of

R3,3000 - 4500 plus special pay of Rs.300 csnnot be said
to have been substituted by the Junior Administrative
Grade of hs.é?OO - 3000, fifstly because hoth the grades
exist in the service and, seccndly, even after addition

of SpQCial'pay of Rs.300 to the minimum 2nd meximum of

the grade of Rs,.3000 - 4500, it does not touch the minimum
and meximum of the Junicr Administrative Grade of ds.3700
5000, |

8. * The applicant has alsu taken the plea of

~discrimination in regard to the drawal of special pay

of Hs.300, and nas, thus, 2lleged viclation of .rticles
14 and 16 of the Constitution. The cése set up by him

is that while considering promotion to the Junior

?

o

Administrative srade, the epplicant end 5/5hr: R.8.5.
Tyagi, #ajinder Singh, M.N. Methur and Mrs, Aéha Nayyar
have not been promoted, but in O.A. No.1033/89 (Mrs. Asha
Nayyar Vs. Union of Indis and Others), the Tribuﬁal has
ordered for maintsining status=quo, as a result of which,
her specizl pay of RBs.300 per munth has been. protected.
(Employment) «nc snri kajinder 2ingh, who was holding the
post of Juint Lirecter (Hezlth Services) has. been posted
as Directar in JUA on transfer on deputation 2nd as such
has been glven pruper status. 3imilarly, in O.A. 1202/89
(Shri M.N. Mathur Vs. Union of India & others), the
Tribunal directed the respondents to méintain status~quo
and to give an equivalent post which he was holding befcre
he wis relieved cn 14.6.89, The interim order passed

Ry - o R . . .
in the cases of Mrs. Asha Nz Yyar and 3hri R N Mathur
Q/b/.‘ - . DR ¥
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cannot be made the pasis ¢f « final order in this c=se, =S
the order in the above two cdases was passed‘as an lnterim
measure without prejudice to théeygmgntions of ®KEXXX
parties to the case. ~cticn taken by the respondents
in implenenting the interim order of thé Tribunal cennot
be legally made the basis cf zlleged discrimination.
Further, &s already discussed above, 2 member of the DaANL
Civil 3Service has no legal right tq clsim his posting to
a post which cir:ries the special pay. It wis held by a
Division Bench of the C.A.T. in U.A. 502/87 (P.C. .lisra,
the ¢pplicant herein also, Vs. Lt. Governor, bLelhi &
Others) decided on 6.10.1989 that the post cirrying speoiél
pay hdas scme special features over znd z2bove the ordinary
features of other similar posts in the cadre of DANIL C;vil
Service and that appointment tc such @ post cannot be
claimed on the basis>of senicrity alone. It was further
held that "It is common knowledge that the appointments
to posts éarrying special péy are not maede on the basis
of senicrity but on the basis of suitability, which is
a ressonable criterion. If appointments to post carrving
special pey may be governed by considerations cf suit-
ability, it follows that appcintments to post carrying

different amounts cf special pey mey alsc be made cn the

=1y

‘basis of suitspility.” 1% was held that the applicant
ceuld have no legel grievence in this regard and the
application wes dismissed. Therefure, the fict that

ahri R.B8.3. Tyagi and shri Rejinder 3ingh have been pustead
to posts which carry specizl pay or if any of them is gettir
the benefit of special pay on deputaticn, this olso cunnpt
be made the basis ¢f alleged discriminaticn. if only a

few posts in the grade of Jervice carry special pay, it
is inevitable thet all officers in that grade cannot be
posted to posts carrying special pay and such a situation

¢

carmot be a ground of pleading discrimination. Thu

[92]

, we
are unable to uphold the contention of the apolicont in

regard to discr.mination in the mat

e N

ter of pesting to o

. Fos bl post
G ¥
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which carries a special pay of Rs.300/- per month.
9. Even under the modified cvrder, the applicant
has been asked tu wecrk on the post of Leputy Jirector

(Training), UICS. ©On this post, he has tc work under
\

one Mr. V.N. ihanna, who was junior to the apulicant in

the Selection Grade of Hs.3000 ~ 4500. Admittedly Shri

o A -

V.N., Khanna has been procmoted to the Junior Administrativ
Grade of Rs.3700 = 5000 vide notificetion dated 17.5.89.
As such, Shri Khanna will be deemed %0 be senior to the
applicant who is still in the grade’of Rs.3000 = 4300,
However; the Government of Indiz had . decided thet

'in case.where & junicr is promoted'earlier than a
senior whose case is plabed’in the sealed cover, the
“junior officer shcould not, as far as possible, be made
the immediate superjor to the senior, whose cdse is kept
in the sealed cover (U.0.P,&.A.R. kemo No.220Ll1/2/36~
Estt.(a), duted'Lz.l.SS). Admittedly the cese ¢f the
applicant for prometion to the Junior Administretive
Grade has been kept in the sealed cover. In vieonf
this, it would not sppesr to be -sppropriate to ask the
épplicant to work on the post of Ueputy Jirector (Trg.)
UICs where his immediate officer woubixxmxgﬁxxxxdhri
V.N. Khanna and whe was admittedly jﬁnior to the
applicant in the 3Selection Grade. Je have.nbt been
informed of any reasons due to which it is not possible
for the respondénts to be able to implement the aforesaid
decision of the Government. |

10. In view of the partial mcdification of the
initially impugned 5rder dated 11.7.89 by order dsted
5.10.1989, we do not consider it necessary to either

go into the other contentions of the parties in regard
to order deted LL.7.89 or pass an cfder in regard tu the
validity of thgt crder,

I In view of the ubdve discussion, Order

No.F.30/82/75/5.1/L474, duted the 5th Octcber, 1989
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issued by 3exrvice I Department of Lelhi Administration,
cannot be upheld and has to be set aside. e crder

accordingly. The respondents are directed to post the

applicant to & post which csdrries pay in the selection

Grade of Rs,3000 = 4500 not for pay purposes cnly but

also for working on that post. The seniority and
suitability of the ouplicant méy be kept in view while
vassing @ fresh posting crder. e also hold that the
applicant dees not have any legal right tc claim posting

to @ post which carries special pay of Hs.300 per month.

e would, however, state that this finding cf ours should

not be taken to mean that the applicant, if otherwise
found suitable by the respondents, should not be posted
to 2 post whichgarries special pay. e leave the parties
to bear theilr own cosis.

Q{Qu QL %
. /M\

. ~ )
(P.C. J *xuﬂ 83ﬁ (AHLL:¥V BANERTT)
MGmber(A) - Chairman.



