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_ O.A.No..'1449/89 1989
.."T.A. No. ,

DATE OF DECISION__ 19, 9,1989

Shri Do So Rana‘

Applicant (s)

Shri B.S. Mainee o ,
- i Advocate for the Applicant (s)

Versus
Union of .India & -Others Respondent (s)

Shri Inderjeet Sharma Advocate for the Respondent (s)

CORAM : ’ o ) . ‘ .
‘ The Hon’ble Mr.  P. Ko Kartha, Vice-Chairman (Judl.)

The Hon’ble Mr. S P. Mukerji, Vice-Chairman (Admn, )}
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“Whether Reporters of local papers may be allowed to see the Judgement ?

To be referred to the Reporter or not ? _
Whether their Lordships wish to see the fair copy of the Judgement ?

To be circulated to all Benches of the Tribunal ?
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JUDGEMENT .
(Judgement of the Bench delivered by Hon'ble Shri P.K.Kartha)

The applicant, who is presently working as Iﬁspector
of Works (Aféo:estation) in Northern RaiIUays,“Filed this
application under Section 19 of the,édministratiue Tribunals

\QE Act, 1985, praying for the'FoIlouiﬁg reliéfs:;

(i) The letter of the rsspondsnts datad 2.6,89
(Annexure A4-1) insofar as it amounts to
altergtion of the rgcruitment rules and
minimum qualifications as prescriped vide
letter dated 28.8.1988 {Annexure A-2), be’
quashed;. | |

(ii) the respondents be_direéted to call anly
those candidates who had afpplied upt/,O’

30,9.88 and had fulfilled the rquisite
>
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gualifications as pzr lettsr dated 28,8,1988
for promotion to the post of Assistant Zngineer
(Horticulture) by selaction;

(111) the respondents be dirscted not to reserve the
post of Assistant cngineer (Horticulturs) for
dchedulad Caste and Schaduled Tribe candidates
because this i1s the only ons post in the cadre; and

{iv} the respondents be directed to promote the appli-
Cant on ad hgc basis till regular seclection is
made,

2. Thz plzadings in this case are complete, Aftzr

going through the racords carsfully and hearing the

learned counsel for both the parties, Wz are of the

opinion that this case could finally be disposed of at
/

the admission stage itsslf,

3. - The case of the applicant is that according to the
unamsended recruitmant rulzss, one of the conditicons of
eligibility for selection is that the employees must be
working in the grade the minimum of which is fls.1400/~
and higher Group 'C' grades provided thay have rendersd
not less than three years of non-fortuitous servics in
the grade and have reachad ths pay stage of s, 2050/~
(Annexure A=2), The applicant submitted his application
for the post from which it is clear that he fulfils the
prescribed qualifications under the unamsnded recruitment
rules (Annaxure A=3), ficcording to.him, there was no
other Candidate fulfilling the requieite qualifications,
He submitted representations o the respendents on
10.1,1989, 11:4.1989 and 17,4,1989 which did not yield
any result, ~
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4, The respondents, vide their letter.dated 2.5.,89
(Annexure A-1), decided to hold the written test for
selsction to the post of Assistant &nginser (Horticulture)
on 30.6,19898 and inv%tea two more candidates to appaar
along with ths applicant. in the said letter, the
respondents changsd the eligibility ériteria for selection
inasmuch aé they dispesns=d with the condition: of pay~
scale of Rs.2030 which had besen prescribed upder the
applicant, 7* _
unamended rules, According to the:/the other two candie-
datss, i.e., Shri Madan Singh and Shri Hari Kishan Sharma,
did not Fulfil the eligibility criteria prescribea under

the unaemendad Tules, He has also contendesd that zas

thare is only one post of Assistant Engineer (Horticulture),
it cannot be reserved for a Schadulad Caste candidate.

5. The learned counszl for the respondants drew aur

- attention to ths additional affidavit filed by the

respondsnts on 1,9,1989, wherein the service particulars

Fol

of S/5hri Madan Singh and Hari Kishan Sharma have boen
given, Hes statszd that the vacancy is not going to be
resarved for Schsduled Ceste/Schedulad Tribe candidatss
and that S/Shri Madan Singh and Hari Kishan Sharma |
fulfilled the eligibility criteria under the unamended
tulss, Thé amendment of the rulss by letter dated
2.6.1989 (Annexure A-1), has no bearing on the instant
Ca82,e

6. According to the additional affidavit filed by
the respondents,>8hri Madan Singh has bsen @orking in
the grade of Rs.1400-2300 since 1.5.{978 and Shri Hari
Kishan Sharma in the same grade since 22,1.1977. They

are presently working in the scale of Rs,2000-3200,
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Their pay as on 31.7.1388 in the grads of Fs,2000-
3200 is Fs,2120 and Re,2060 respectively,
7. The question arises whethser under the unamended
rules, an employee would be eligible for selection if
he ig in the scale of pay of Rs,1400~2300 for m;re than
thres yaars of non-fortuitous service and presently

' in a
draus pay of Rs,2050/- or more,which is/fortuitous
sarvics, According to the learnsed counssl for the
applicant, such an employee will not be eligible for
gelzction as the coﬁdition of non-fortulitous ssrvice
would apply “d&o not only the service of moras than
three years in the grade but also service in the grade
or post in uhicﬁ he is drawing "e,2050/-,

B. We are not impressed by the above contention

3]

raised by thz lsarned counsel for the zapplicant. The
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plain meaning and intendment of the unamended rule is

O]

that the employee concerned should have worked in the

—

grade ths minimum of -which is Hs{1400/«,'that he should
have rendered non-fortuitous ssrvice for more than
thres ysars in thz said grade and that his presznt pay
should be at thes stage of Rs,2050/~, The present pay

of the employes nsed not be in a non-fortuitous scrvice,

I3

ven if an @mployee.uho is receiving pay of Rs,2050, has
bsen appointad on an ad hoc or officiating basis, hs
would Tulfil the eligibility criteria presecribed under
the rules, The learnad counsel for the applicant
produced before us copy of a.letter datad 21,4,1980
which indicates that Shri fMadan Singh and Shri Hari

Kishan Sharma have been appointed only on ad hoc basis:

and that they have not yat been regularissd  in the
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scale of Rs,2000-3200, As already pointed abova, the
fect thatlthesa personé have bzean appointad on an ad
basis, would not make them ineligibla for promotion by
selection undzar the unamsndsd rules. In our opinion,

8/ Shri Madan Singh and Hari Kishan Sharma also fulfil
he

eligibility criteria for sslection for promotion as

o

issistant Enginser {(Horticulture) and their being called

zction canngt be faulted,
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n the result, we hold that the apnlicant and
§/Shri Madan Singh and Hari Kishan Sharma should be
considered for promotion by selsction in accordance with
the unamanded rulass dated 28,.8,1988 (Annexure A-2), The

respondents are directed to consider their suitability

in accerdance with the said rulesfby—%ﬁ%éiﬁg—é—ﬁfgsh
— a—
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ssalectinn as—ihdiested shove vithim e period—of—three
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The application is disposed of at the admission stage

itself with ths above dirscticns, The parties will

bzar thoir own costs,
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. (5.F. Muker ji) ' ' (P. K. Kartha)
Vice-Chairman {Admn.) VicewChairman{(Judl,)
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