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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

O.A. No. 198
T.A. No. 43/87

(cuP 2172/85)
and

5 other O.Asy DATE OF DECISION February 5, 1993,

Shri Ashok Mehta & Ors

Petitioners
J
Ms.shymala Pappu, Sr,counsel Advocatesfor the Petitioner(s)
$/shrl R.(,Sethi, Ajay pgarwal and '
C. Pande, Versus
Regional Provident Fund Commi ssionerRespondents
and others,
dvocatesfor the Respondent(s)
with shri H,R, Gupta,
CORAM :
o

The Hon’ble Mr. Justice V.5, Malimath, Chairman,

The Hon’ble Mr. Justice Ram Pal Singh, Vice Chairman,
The Hon'ble Mr, I.K. Rasgotra, Member (A),

I. Whether Reporters of local papers may be allowed to see the Judgement ?

'

(V.S.Malimath)
Chairman,

2. To be referred to the Reporter or not ? Y‘b
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LLENINMMAL AUTANIIITINITAVE 11V UUiThs

PRINCIPAL BENCH

NEW DELHI, é;g
No J-43/87 Date of Decision: FEBRUARY
'TEUFL%T?z/es) S» 1993,
Shri Ashok Mehta & Ors. ese Petitioners,
Vs,
Regional provident. Fund
Commissioner & Anr, oeo Respondents ,
OA No 1 * A
shri H.,C. Bajaj Petitioner,
Vs,
Regional Provident Fund
Commissioner, Delhi, o ' Respondent ,
0,A, No .]596[87.
smt, Usha Monga cee Petitioner.
Vs,
Regional provident Fund
Commissioner, Delhi eos Respondent ,
0,A, No,1599/88. .
Shri R.,K, Thapar & Ors, suw Petitioners,
Vs, '
Regional Provident Fund
Commissioner B Respondent ,
OA, 1405/89.,
Shri K Jfarameswaran and 9 others ... Petitioners,
Vs,
Regional Provident Fund
Commissioner, Kerala e e Respondent ,
0,7, ]408[§ o
Shri Joseph verghese oo Petitioner,
Vs ,
Regional Provident Fund
commissioner & Ors, oo Respondents ,
CORAM S
HON'BLE MR, JUSTICE V.S. MALIMATH, CHAIRFMAN ,
HON'BLE MR, JUSTICE RAM PAL SINGH , VICE CHAI1RFMAN,
HON'BLE MR, I.,K, RASGOTRA, MEMBER (A) .
For the Petitioners ee s Ms ,Shymala Pappu, Sr Lounsel
Shri R,L Sethi, counsel,
Shri Ajay Agarwal and shri
C Fanda, Counsel.
For the Respondents eee shri Ravinder Bhatt, Shri
N.N. Sehgal with shri H.R.Cupta
Counsel.

OPINION OF THE FULL BENCH :
BY HON'BLE MR,JUSTICE V.S.MALIMATH, CHAIRMAN,

A Division Bench consisting of the then Chairman, Justice

V/Anitav Banerji and Shri 1.k, Rasgotra, AM has referred the
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following issues for tho ‘decision of ‘the Full ‘Benchi=-

®a) ‘””Uhethnt tho officore pronoted on th- basis of .
alniority subj.ct to the rejection. ef unfit and
those promoted on the basis of being doclarod
‘successful in ‘the departmental qualifying’ -ﬁfif?
:oxanination ahould be treated as promotees and o
assignod soniority in accordance uith tha principla

' ”of seniority on the basis longth oF servico°

b)iff'ﬁhathot'the reta quota principlo'or'sqniority is
" <capplicable only in the grades where there is an
 piquﬁt'bf direct recruitment;

.c)"  uhether the judgment in Mohinder Kumar & Ors.,
' '(supri)'bf-the Hon'ble Supreme Court shall
. . constitute a binding precedent (as held by the Full
 .aBanch of tho Tribunal in RD. Gupta's (supra) case,
"7 in the face of the judgment of the Constitution Bench
caokgst ads ?bf‘th.'iﬂoh'ble Supreme Court in the Direct Recruit
i1 3 ;;;C"is§f11- , Offjcers's Ass, (supra); and

@).o. uhether it will be advisable to unsettle the
’;f?éanlbrityhfixod on the basis of the reta quota
uf;principle din the two groups eof recruitees to the
‘grade of UDC at this point of time, as the same
. would have far reaching unsettling effect in-
managing the cadre of not only of the UDCa but alao R
“the pests in the’ highar grades,® - e sen]

Tha petitionera 1n all these cases joined sarvicc as Louer

paad 12

Division Clerks (for short 'LDCa’) aithar in the Office of the Regienal

: ’lnv&dutrFund Commissianer, Delhi Region othha Office of the

P

Rogional Providcnt Fund Comniasionor, Korala Regien.z The avenuo

for furthor promotion to the cadre or Upper Divieion Clerks»(?or
ahort 'UDCa')json regmnuisa basis ud ragulatad by the Recruitmont
Rulas appearing 1n the Third Schedule to the Enployees Provident

Fund (Starr and conditions of aervice) Regulations, 1962 (heroinafter

V’rerarrad to as 'the Rules') The relevant portion of the Rules
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necessary for our discussion may be extracted as follous:
" Appointment to the following posts shall be made by
promotion te the extent indicated in respect of each
category of pests on the recommendation ef the
Departmental Promotion Committes. i
Serial Pest t b Quota to be Next lower grade
No. reserved for from which premotion
i ‘ - departmental is to be made.
B -promotion,
8. Upper DiviSion S0% Promotion of Lower
Clerks (Regional Division Clerks
Offices) | = v including Steno-typists,

Telephone or Telex
Operators in Regienal
Office on a regional
basis on the basis ef
seniority subject te
the rejection of the
unfit,

50% " Promotion of Lower
i Division Clerks

including Steno-typists,
Telephone er Telex
Operators in the Regional
Offices on the result
of a competitive
examination restricted
to existing Lower
Oivision Clerks including
Steno-typists, Telephone
or Telex Operators of
the Region,"

These éuiés uor; further amended in Nevember, 1984 by which the
percentage of posts for promotion en the result of a departmental
qualifying shanination uas tfeduced From SO tév25$ and a pfoQision
was made for direct recruitment to the extent of 25§ to th§ cadre
or *i0Cs " is we are concerned in this cése with the oper;tioh:of
the Rules before their amendment, it is not feund nacessﬁiy go

‘éxtrdcf the amended préﬁisions of the Rules. It is clear from

' these Rules that they prescribe two modes of promotion to the

dédrd-AF ubCs, ‘fhe feeder categdry for both the modes ~ of promotion

is the dﬁmo, viz, LDCs, SteﬁoQtypists, Telephone or Telex Operaters in

the Regional Office Whereas 50% of the posts are required to be

‘/’fillod up by promotion on the basis of seniority subject te the
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rojootion of the unfit tho other 50% of the posto of UDCo are

required to be filled up by promotion on the rosult of a compotitivo

"

examination.

- By Order No.Admn.20(17)/61/ ‘dated- - 1w11£1§62;“4saood“by the
Offioo of tho Central Provident Fund Commisoionor, Nou Dolhi, general
princioloé'fo: 'daternining”oéniooity'of peraono“onoioyodiin the
Employees! Poovidant Fund'Urganioation along"uith an_expianotory
memorandum’ugra.ouly‘nptifigél(hoooinafio;::ororrooyo ao:fth.
Seniority Rules'). Seniority Rulss 6 and 7 which are relevant
nay be extraotodnoo,folloqu;:::;~’ i | e

ggotgg 3 BERT L D bamser Bog o il 4
ii) “ The relative seniority of persons promotod
to the various grades shall be determined -in
order of their selection for such promotion;
Provided that where pérsbnsxbiomotedhinitialiy
..on a temporary basis are confirmed oubsoquantly
~An an Qrder difforont from the order of metit
indicatad at the time of their promotion, )
,:ooniority shall Follou tha order of confirmation
V‘and not the origlnal order of merit‘.‘ .
: ii)' Uhare promotions ‘to & grade are nade ‘from 4
o 'moro than one grada, tha eligibde persons
shall be arranged in Ssparate lists in the "
‘order of ‘their relative seniority in their:
-respective grades. Thersafter, the Departmental
- Promotion Committee shall select persons :fer
* ‘promotion from each lists upto the prescribed
quota and arrange all the .candidates selected
‘from different ‘1ists in a ‘consolidated grder of
i ‘merdt .‘uhtch'uillﬂdotenmino*thoaaoniority”of the
: ‘persons on.promotion  to the higher;grado.,;«.‘

4

s Relative seniority of dire recruits and 88

The relativa eoniority of diroct reoruits and of
“‘promotees ‘shall ‘be ‘determined according to the. rotation of-
“vacanoies betueon direct recruits and promotaeo which shall
‘be based on the quotas of vacanciés reserved for diredt

». recruitment and ntomotion, respootivoly, in .the Rocruitnont

ﬁv' Rules, ®
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Paragraphs 6 and 7 of the Explanatory Memorandum to the Seniority

Rules which are relsvant are extracted belou:

"(c) Para 6 of the general principles:

Where promotions are made on the basis of selection
by a Departmental Promotion Committee, the seniority of
such promotees shall be in the order in which they are
recommended for such promotion by the Committee., Where
promotions are made on the basis of seniority subjesct to
the rejection of the unfit, the seniority of persons
considered fit for promction at the same time shall be the
same as the relative seniority in the lower grade from

Py which they are promoted. Where, however, a person is
considered unfit for promotion and is superseded by.
a junior, such person shall not, if he is subsequently
found suitable and promoted, take seniority in the
higher grade over the junior person who had superseded
him,

(d) Para 7 of the general princi

A rostef should be maintained based on the
reservation for promotion and direct recruitment in
the Recruitment Rules. Where the reservation for

" esach method is 50% the roster will run as follows:i=-
(1) Promotion, (2) Direct recruitment, (3) Promotion,

-/ (a) Direct Recruitment and so on. Appointment should

be made in accqrdanca with this roster and seniority
determined accordingly.

(Illystration: Where 75% of the vacanciss are reserved
for promotion and 25% for direct recruitment, each direct
recruit 'shall be ranked in seniority below 3 promotees.
Where the quotas are 50% each, every direct recruit shall
be ranked below a promotee. If for any reason, a direct
.~ recruit or a promotee ceases to hold the appointment
in the grade, the seniority list shall not be re-arranged
merely for the purpose of ensuring the proportion referred

to above) . "
3. ‘ Saﬁ?ﬁ;ffy L1§£§ of UDCs Qora preparéd fo;hfhe respective
regions applying ,R;;lo 97  of the Seniority Rules read q}th
cléuaa;(d)»of the Explanatory Memorandum. Persons promoted on

*/ the results of the competitive examination, for the purpose of

2}
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/<v application ef Rule 7vof rha Saniordoy ﬁulas uoro rogardad as
direct rooruits. The names of persons promotad on the basis or
seniorify aubject to tho rajection oF the unfit and thosa promoted

. on the result of the compatitive examination were: givon rankingo in
the aeniority“liat by follouing clause (d) of the Explanatory

Memorandum which directs that their names should be arranged as

followsé~- .

(1) Promotion,

‘»(Zy'”Dirocﬁ"raoruitmant,

A3); ramotlon, i, Lok idras el b Sasven ailuw s irdugy
(4) Direct Recruitnent and so en.

i.v ,A5t°9ﬁi°sit7\ii’£ of;UDéa_nada’oplthrs’pasio oerraipaog te

tha‘O%F%oe ofioha Rog;onal'Provideny Fuhd ﬁommissioner,KChandigarh
H“uaa‘asaai;ed‘boforo the Chand;garhraooco of the‘§oo§ral Aom;nistrativa
Tribunal in. MOHINDER KUMAR & GTHERS | va. REGIéNAL‘fROF;Qﬁﬂr FUND
CUNMISSIONER & OTHERS in T-556 of 1986. The Chandigarh Bench by

&.I.

ito judgment rendersd on 23.,1.1987 held that it was wrong to treat
paraons promotad on the rasulr of ;oewcompatitiva oxaoin;tion as
direct reomits ‘and ' rhat ‘;thoir ’ seniority ‘could not ha;:e been
determined by applying Rulo 7 of the Saniority Rules raad with
clause (d) of thazggofaoatorx Ha@orandoo, ‘Thoitoéﬁo;éarh Bench
directed recaating of the oeniority list of UDCs traating all of
thamiashgromgtoeo.; The judgnent of tha Chandigarh Bench 1n
ﬂohiﬁdarkkgiarrg'ggéé gas:ohaiiohgao>o§‘§ha"ﬂ;§§aﬁaiiProvidant

Fund Commissionor & Orl in the Suprano Court.:' - After- hearing the

"'"n

e 1o gaived
oounaal fon tho patigionors and tha raspondentq, tha .Supreme

Court uhiléﬂoﬁolfﬁiﬁdwfo QradffépéoialiLaaGofio“‘psoal disposed
of the matter: by its erder ‘dated 1%, 8:" 1987 -d8"follows$

Q\// 'Ua see no roaeon to antertain thia Special
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leave petition. One ground in support of this Petition f}t1

. -was that there is contragy decision by one of the

Benches of the Administrative Tribunal. That difficulty
will not continue by refusing to grant leave. We are
of the view that the appropriate rule for determining
the aeniofity of the efficers is the total length of
service in the promotional posts which would depend
upon the actual date when they were promoted ,*

The question as to whether the view expressed by the Supreme Court

-

that the appropriate rule for determining the seniority of the

officers is the total length of service in the promotional posts

- which would depend upon the actual date when they were promoted

is a binding precedent or not came up for consideration before a
Full Bench of the Central Administrative Tribumal in OA 1147/88 -

R .. GUPTA AND OTHERS Vs, UNION OF INDIA AND OTHERS. The decision
rendered by the Full Bench on 7.8.1989 is reported in FULL BENCH

JUDGMENTS OF CENTRAL ADMINISTRATIVE TRIBUNALS (voi.II) PAGE 137.

The answers given in paragraph 34 of the judgment are as follows:~-

®34. In the result, we held as follews:=-

(i) The observation made by the Supreme Court in its
order dated 11.8,.,1987 while dismissing the Special
Leave Petition filed by the respondents against
the judgment of the Chandigarh Bench of ‘the
Tribunal in MOHINDER KUMAR'S case, constitutes a
binding precedent in the instant case.

(ii) The observation made by the Supreme Court in its
‘ order dated 11.8.1987 while dismissing the Special
Leave Petition in Mohinder Kumar 8 case, cannot be
construed as refnrring to any ganeral rule or
principle eof soniority de hors the rules or as
laying down any such rule or principle. Its true
import and meaning is that inter se seniority eof -
the promotees in the cadre of UDCs is to be
determined on the basis of their total length
of service which will be reckoned from the actual
date of their promotion in accordance with the
relevant recruitment rules. If an employee has
q\; been promoted after the D.P.C. has found him fit



for promotion, that porioﬂ will also count, even if
/“{Skyf‘ 4 a;hia pronotlon nay be termed as ad hoc, or tomporary, &
/ or orfioiating. For detornining tho actual date of
. .promotion, the peried during which the. .employee had-:
been promoted on an ad hoc basis by way of stop=-gap
arrangement de hors the recruitment rules;, will"
. have to bs ignored,

NEd

(ii1) The'decision of the Hyderabad Bench of the Tribunal
‘wdated 13.10.1987 in the cass of BODAPATI TULASIDAS
‘to the extent that it relied upon and followed the
~decision in MOHINDER KUMAR'S.case, and the. observation
of the Supreme Court in its order dated 11.8.1987 |
was right, but the reference to and reliance upon the
Jdeciaion of the Supreme Court in R.N. PATHAK'S case.
ﬂby the Tribunal was not correct as, in our opinion,
.z .- =the.prineiple: for  determining inter se seniority ..
betwesen direct recruits and promotees which was in
5% 4ssye ”ln'KQN;”FATHAK'S;oésa)fcénnot be applied to-
] kdetermlne the inter se seniority of two categories
" of promotees which was in issue before them, as it is
ey . before the Full Bench.,®

5§Th5€”baé 2 case in uhich the Full Bench was Qéahiréa 4to:o;énino
“the applicability of thé principle laid down in MOHINDER KUWAR's
B i e BNy 5 ks 1h the Eaplayess State’
'inéor;nceicofooféfion.-’Uo.ofé oertoinlyﬁvbbunant0ﬂf°i16;;éhéflﬂu
asid;olaroo By'ihe Full Bench in kCUﬁfﬂ'ofoaoo. ‘tven;if b3°2£$
r;ooirod to ax;ﬁiﬁé' tho'voiy‘oamo;qoooiiono ofroah;'oo:uooiobnavo

uiloo:comaltb tho?sono'oonoioaion for'tho r;s;bﬁs £6 bé pLQAQAtiy

fgfa;;d in brief as foiious:aJ. ¢

l»heroono:ooonotod'on thé-fe;uit of ;’ééméééiiivé .i.ﬁihéiion

" eonducted ih"éeébfdance'uiﬁﬁ’ihkfnuie;iéaﬂaoi’éa ;eéé;dedvoo direct
reoéuiéslﬁfllt;mwé:o} £B3 qu; b§}£§1n16§xiéﬁuﬁpoé"bivi;ién'Ei;rka
expressly describes tﬁéi;B&Q’ar:ippéiﬁim55£‘éﬁliﬁe”éésQ1t'of'.¥
‘oonpoiifivo egamihaiiah”ié‘-F}Bmétiaﬁ'}”rﬁhéﬁ”ihé Rule iisslfvy
oxproasly deaoribes the oathod oF appointment as promotion’ we Fail

qv/to see hou 1t can be treatad ao 'Ditoct Recruitnent' Rula 7 of
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the Seniority Rules and the corresponding clause (d) of the
Explanatory Memorandum' cannot have any application as no -
direét recruitment is 1nvoiv§d in fiiliné up of the vacancies in
the cadre oF'UDCa. Hence, we are left with only Seniority Rule 6.
Clause (i) of Rule 6 of the Seniority Rules provides that seniocrity
of persons pfomoted io the various gfades éhall be determined in the
order of their éeléction for such promotieon. If the confirmation
is not ﬁaﬁevin thecﬁdar of eolectioﬁ, sqniority ;s required to
follow the order of cvonfil.:ma_tionv.v Clause (ii) of Rule 6 of the
Sanio;ity Rules says that uhere promotions to a grade are made
from more than one grade, the oligibio persons shall be arranged
in separate lists in the order of their felativé'seniority in
their respective grades. The Departmental Promotion Committee is
theregfter required to select persons for promotion from each 1list

upto the prescribed quota and tovarrango the candidates selected

frgm different lists in a consoclidated order of merit which will

determine the seniority gp persons on promotion to the higher

grade, None of the clauses of the Seniority Rule 6 deal with

deternination of a combined seniority list integrating persons

!

promoted by two different modes of promotion, that is, on the basis

of seniority subject to the rejection of the unfit and on the
result of a competitive examination. Our attention was not drawn

to any other provision which regulates the preparation of combined

ssniqrity list of persons promoted to the cadre of UDCs by the

aforesaid two different modes of promotion.,

Se It is now well settled by the decision of the Supreme Court

reported in 1988 (Supp) Supreme Court Cases 107 between NIRMAL

q»,KUMAR CHOUDHARY AND OTHERS AND STATE OF BIHAR AND OTHERS ,that

[ S F R
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/\ in the absence of rules, the more equitable way of preparing tho,

combined gradation 1ist uould be to taka the total length 6f service

"iﬁ.tﬁa QOmmbh gfada"aé the béaii'fbr'déférﬁiniﬁb inter se éeniority.

This is precisely uhat 'the Supremé Court observed in its order

dated 11,8.1987, while refusing to gfant ‘special Ieave 'in MoRinder

Kumar's case. Hence it is nﬁt‘pdséfbié‘tb‘édcipt the ‘contention

that the ‘observation of the Supreme Court ‘is per incuriam ‘and

“not a binding precedent.

&

SN rapligty ':TﬁéiSupféﬁe‘Codft in Mohindeér Kumar's case has observed

that the appropriate Fule for determining the seniority of the o

of ficers is the ‘total length of service in the promotional posts

"'which would depend upon the ‘actual date Uﬁénufhey‘uérélprdmdﬁed.

“The second answer given by the Full Bench of the Tribunal in

Gupta's case eéxplains houw this observation of the ‘Supreme Court

" "“should'be understood and applied, The Supreme Court has said that

thelééniﬁfiﬁy:sﬁddlﬁ‘dépénd/oh$thé f&téivienéth of service in

the promotional post and that the total length of service should
<

- be determined taking into account the actual date of promotion.

What this in the context means has beeniGXplainediﬁytthé‘FuiI Bench

'in Gupta's ééééibilf is made clear that if an employes is promoted
““after the DPC Ras “found ‘him Fit for promotion, that period should

lcddﬁtdfbrhééﬁiéfify even if the promotion has been described ‘as

ad Hoc of temporary or officiating. Tt is further clarified that the
period during which the employee had been promoted on an ad hoc basis

by ‘way of stop-gap arrangement de hors the recruitment rules,

‘will“hdve to be ignored. The clarification'given by the Full Bench
. in.Gupta's case -is clearly consistent with the law laid doun-by

u-Alncguprene Gourt 1n JUOGRENTS TOORY (2) S.L. 264 between .

Tk A e TNy
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11 ENGINEERING OFF ICERS' ASSOCIATION

AND OTHERS Vs. STATE OF MAHARASHTRA AND OTHERS. It has been

laid down that where an incumbent is appointed to a post according

to.rule, his seniority has to be counted from the date of his
appointment irrespective of the date of his confirmation.

It is further laid down that ad hoc promotion qada as a stop=-gap
arrangement cannot count for seniority. The principle '8' laid down
by the Supreme Court says that if the initial appointment is not
made by following the procedure laid down by the rules but

the appointee continues iq the post uninterruptedly till the
reqularisation of his service in accordance with the rules, the
period of officiating service will be counted, Relying on this
statement , it was urged before us that such of those who were
appointed on ad hoc basis and later on regularised after selection
by the D.P.C. are entitled to count the ad hoc service for
saniority. It was also'urged that even the ad hoc promotiqnq

were made in pursuance of the selection made by the D.P.C.

. It was, however, shown by the counsel for the Department with

reference to D.P.C. proceedings that the selection process adopted

for making ad hoc appointments was not the same as the selection

process for reqular promotion, The D.P.C. selection was for ad hoc

promotions and not for regular promotions. That ie the reason,

it was pointed out that even those appointed on ad hoq basis

in pursuance Qflan ad hoc procedure of select;on adopted py

the D.P.C. were again subjected to consideration of the DPC yhen
regular promotions were required to be made., The quality and nature of

selection process of the two was not on par. Hence, it would not be

K\,right in these cases to treat the date of ad hoc promotion as the date
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of promotion in accordance with the Rules

It vas, houever, 4, B R

contended that this does not make any difference so far as the

appiicat;cn‘of principlejfa' iépconcerned»unich:aayc thaf when
promotrcnwis ‘not - made according to- rules and ‘the emplcyee is continued
rn service until- regularisaticn in accordance uith rules, the

» The true:eccpe and

ambit of principle 'B' has been explained in a later decision of

"=the: Supreme Court in the case: reported in' AIR 1991 SC 284 betueen

KESHAV CHANDRA JQSH; QNDvDTH;R$_EIC._‘ AND $UNION OF INDIA AND

OTHERS .- ’ The doubts in’ regard to the field of operatlon of princibles
'A' and 'B' have been cieared by the Supreme Court.,'Paragraph 25
?flthe,Sudgmenc;uhicn deais_uifn §h1akaspecf may be eitracted as
Follpu@%h

wps-stated, the: counsel for the promotees placed strong
reliance on proposition 'B' while the counsel for the
Direct Recruits relied on proposition 'A'. The
controversy is as to which of the pr0p051tions would apply
to the facts of this case. The proposition 'A' -lays :
down that once an incumbent is appointed to a post :
mbaccording to rules, his seniorlty has to be counted ' .
.~‘from the date of his appointment. and not according to. .:
the date of his confirmation. The latter” part thereof
" amplifies postulating that where the initial appointment
is only ad hoc and not according to rules and is made as
va stop-gap arrangement, the period of officiation in such
' post cannot. be. taken into: account for reckoning seniority,
The quintessence of the propositions is that the appointment
"“to a ‘post must be according to rules and not by way of -
. ad hoc or stop-gap arrangement made due to adminlstrative
2 exigencies. If the initial appointment thus made was
de hors the rules, the entire length of such service:’
cannot be counted for seniority. In other words the appointee
Jould become a member of the service ‘in the substantive
capac;ty from the date of his appointment oply if the i
appclntment was made according to rules and seniorlty would
be counted only from that date. Propositions 'A' and 'B'
cover different aspects of one situation. One must
Kr)}'discern the difference critically, Proposition 'B"-must,
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therefore, be read along with para 13 of the judgment wherein
the ratio decidendi of Narendra Chadha was held to have
considerable force. The latter postulated that if the
initial appointment to a substantive post or vacancy was
made deliberately, in disregard of the rule and allouwed

the incumbent to continue on the post for uell over

15 to 20 years without reversion ‘and till the date of
regularisation of the service in accordance with the rules,
the period of officiating service has to be counted towards
seniority. This Court in Narendra Chadha's case was
cognizant of the fact that the rules empouwer the Governmant
to relax the rule of appointment. Without reading paragraph
13 and Proposition 'B' and Narendra Chadha's ratio
together the true import of the proposition would not

be appreciated. \We would deal uithftha,oxercisa of powsr

of relaxing the rule later. After giving anxious
consideration, we are of the view that the latter half

of Proposition 'A' would apply to the facts of the

case and the rule laid down in that half is to be followed,
If the concerned rules provide the procedure to Fix

inter se seniority between direct recruits and promotees,
the seniority has-to be determined in that manner

In view of this elucidation it is clear that principle 'B' would

be applicable to cases unere the initial appointmént to‘a
substantrve post or vacancy is made deliberately in disregard of the
ru}es and the incumbent allowed to continue in the posr for long
periods like 15 to 20 years uitnout reversion till the date of
regoiarieotion of service in accordance with rules, there being
power in the Government to relax the rules. In such a situation,
service before regularisation has torbe counteo‘touardo seniority,
"If the rules empowered the Government to relax the rules of appointment,
an inference of implied relaxation can be drawn. It is only in the
presence of such facts and features that‘tha period of service from
the date of initial appointment made by not Foliowing the rules

can count for seniority if the incumbent has.continued in the post

‘/Ahintorruptadly.till the regularisation of his service in accordance



with the rules, Principle 'B' comes into operation when exceptional -/
circumstances mentioned above exist. Otherwise it is the normal rule

-

in priaciﬁii"kighiph ;Ppiiga #A éa;égpf“;bpoiﬁtﬁpnt made de hors
the rulis:;nd in euﬁﬁwcasos, th; service ;enqued'though continuous
till the dgtq of regularisation in accordance with rules will not ;
count for seniority. .It is, therefore, wrong to apply mechanically

principle-*B* to évery dasé‘of‘épbbintﬁént'aade de hors the rules

where the appointee continues in service until reqularisation as

per"fhiés;'f

Wil _In the present set of cases, initial ad hoc promotions yere
made and the incumbents continued in those posts until their services
were régbﬁéftsdd in accordance with the Rules, They have not pleaded

thétwthéif‘ad'hoc promotions were madq'to subgtantive posts or

e e e ey v i

vacancies, deliberately in disregard of. the rules, Nor is it their
case that the incumbents continued on the posts for long periods
of about’ 15 to 20 years. The orders of ad hoc promotions clearly

indicate that they were made in the exigencies of service stating

:that the ad hoc promotion doss not confer any rights for regglar £

v}

promotion.‘ Héhcé, sefvice rahaered as gd hop promotees before
regularisation of their services in pursuance of selection by regular

D.P.C. in accordance with the rules cannot count for seniority.,

8, .+ -In the light -of our above 'discussion, we answer the
questions referred to us in the context of the facts of these cases
as folisust= . .

(a) The officers promoted on the basis of seniority
subject to the rejection of unfit and those
promoted on the result of the competitive
examination shall be tregted as promotees,

Persons promoted by both the modes of promotion

Xr// shall be included in a common seniority list,



(b)

(c)

Their inter se seniority has to be determined
on the basis of their total length of service
which will be reckoned from the actual date of

their promotion in accordance with the relevant

recruitment rules,

Promotion by way of ad hoc orAstop-gap
arrangement made due to administrative exigencies
and not in accordance with rules cannot count for

seniority,

Principle 'B' laid douyn by the Supreme Court
in THE QG RECT RECRUIT CLASS II ENGINEERING OFFICERS!
ASSOCIATION AND OTHERS =~ Vs, STATE OF MAHARASHTRA
AND OTHERS i1l apply as explained by the Supreme
Court in KESHAV CHANDRA JOSHI AND OTHERS Bl

Vs, UNION OF INDIA AND OTHERS only to cases where

‘the initial appointment is made deliberately in

disregard of the rules and the incumbent allowed to

continue in the~post—For‘long periods of about

15 to 20 years without reversion till the date of

regularisation of service in accordance with rules,

there baing Power in the authority to relax the rulas.

The rota quota principle of seniority is not
épplicabla for determining the seniority to the

cadre of UDCs in these cases,

The order of‘the Supreme Court in Mohinder Kumaf‘s
Case constitutes s binding precedent as held by
the Full Bench of the Tribunal in R.O. Gupta's
caéé evén after the judgment of the Supreme Court

in the Direct Recruit Class II Engineering Officers!

-Rssociation's case,

19



Wy, &2
Lb/ L a
(d) 'Ae the correct principles ror determining seniority
in the cadre of UDCe were elarified by the Supreme
-Court -in ' Mohinder Kumar's case on 11.8.1987, and
as caeee in regard to eeniority in the cadre of
UDCe have been pending eince long, it would not
" be just end proper to decline relief in regard
to recasting of the seniority list on the
ground that it would have far reaching and
unsettling effect in managing the cadres of not
only .of “the UDCs but also the poste in the higher S
grades,
| R 3
i e < Y g Q//
2 3 o ¥ o e ‘\'le %
(I.K.,RASG@TRA) (RAM PAL SINGH) (VoS .MALIMATH)
MEMBER(A) VICE CHAIRMAN CHAIRMAN
b s SR, S
o/\ < =( (&N p
=
Court Ojficer
Geut/.d Administrative Tribunaj
Principa! Bench. i .w D i
Faricdkot ¢ .




3\
o

5.2.93 0.A.1405/89 with 0.A.1408/89, O.A. 1595/57, 0.A.1596/87,
‘ 0.A.1599/88, T.A.43/87(Cu, 2172/85)

- Judgement of the Full Bench in ansuer to

the reference announced in open court today., Cases

to be listed before the appropriate Bench,
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,/’ l In the Central Administrative Tribunal
A Principal Bench: New Delhi

1. OA No.1405/89 Date of decision:24.02.1993.
shri K. Parameswaran Nair & Others ...Petitioners
Versus

Union of India through the
Regional Provident Fund

Commissioner, Kerala & Another . . .Respondents
\\3}/0§/;;.1408/89
Shri Joseph Verghese ...Petitioner
Versus
Union of India & Another . . .Respondents

3. OA No.1595/87
Shri H.C. Bajaj ...Petitioner
Versus
Union of India & Another . . .Respondents
4. OA No.1596/87
Smt. Usha Monga ...Petitioner
Versus
Union of India & Another . . .Respondents

5. OA No.1599/88

Shri R.K. Thapar & Others ...Petitioners
\ .
) Versus
/ Union of India & Another . . .Respondents

6. T.A. No.43/87

- (C.W.2172/85)
Shri Ashok Mehta & Others ...Petitioners
Versus
Union of India & Another . . .Respondents
Coram: -

The Hon’ble Mr.Justice V.8. Malimath, Chairman
The Hon’ble Mr. I.K. Rasgotra, Member (A)

For the petitioners None
V/?or the respondents Shri H.R. Gupta, Counsel
(in OA No.1599/88)
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: R Judgement (Oral
QO\¢ (Hon’ble Mr. Justice V.s. &alimath Chairman)
AEIl Cenlenl :t?;ﬁFi;&hi YR trnon LeIdvadg
PR S o SRR MR S 8 1 L v A Wit Y BT T 35}
SR, In +Xhe. light of the: opinion:rendered by the

Gh Full Bench in Ats: judgement. dated 5.2.1993 in these cases
g%ﬁ},,ghe§gi.t-9rigf_i,g,;§l «APPlications: ;areii-allowed and the

f-v“-Felloging d%FeCt299§uqre issued;r: ;i sy1aunn
ardd i ni Basacd oY a0k oaeelasn o Ty
i)hf<‘g - ..The seniorlty -list-of Upper.Division Clerks of

the Delhi Region and the Kerala Region as on
b 50:31.12.1984. -shall -be. :recast;I following the
principles laid dawn:by the ‘Full: Bénéh." =

ii) A provisional seniority list shall first be‘e
prepared within a period of three months from

qthe date of receipt of the judgemenﬁ and

circulated to all persons likely to be affected
by the same, inviting objections g1v1ng them
reasonable period of not less than one month

for that purpose.

iii) After considering the objections received to
the provisional seniority list contemplated by
the aforesaid directions a final seniority list
as on 31.12.1984 of the Upper Division Clerks
of the Delhi Region and the Kerala Region shall
be prepared and published with utmost
expedition.

iv) In the 1light of the final seniority 1list
Prepared following the aforesaid directions
review of promotion shall be undertaken with

Q\r utmost expedition.
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v) Coﬁécédential-‘moocfary benefits flowing from

the review of promotion shall be restricted to

e v e irther - perdod s friom the' date of pronouncement of
sevwn woait i the opinioh': of " €he" Full Bench “on’ 5 2 1293,

s TG 'mﬁﬂcéhav1ng:fregardffto ““¢he fact “that” there vas

uncertainity ! “in “ ‘regard - o~ #thgﬁ“ correct

principles to be followed in the matter of

w7 .o preparation- of *séniority 1list.’ ‘No costs.

Caht RVt

44. 2mi.iicr Let. a.copy :6f this ‘order be" placed in all the

-

case-files listed. together,§¢“i R

(v.se Malimath)
Chairman

(I.K.. - ?sfgéﬂia)
Hember(
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