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. In this applicatien dated 13.7.1989, filed under
Section 19 of .the Administrative Tribunals Act, 1985, the
applicanﬁ whe has been wwrking as Technical Sup,erviéar-under -UCL:
Directer of Telecemmunicatisns, Haryana Circla, has challenged
B the i'rrpugned. erders dated 25.11.85 at Annexure A-I by which
. he was infarmed that he had net been ca‘nsiaereé £it ts cmess
the Bfficiency éar (E.B.) Wy the DPC held en 9.9.85, He has

alse challenged the impugned sriders dated 19.1.88 and 5. S. 89
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By which his representatigns were-rej scted. He has prayed 1
.that the respendents be directed ts allew him t» crsss the 1
Efficiency Bar at 'the stage of R59560—586! with effect frem the i
due date of 1-6-84 with all censeguential bene;fité. The case
based sn the undisputed facts are as fwllewss

The applican;r_ has been werking as Technical Superviser
in the grade of Rs.425~640 w.2.£,1-6=74, He was allswed a
special allswance of Rs.35/-'per renth fer helding supervisery

pest w.e.f£.30~11-83 under the Time-bound-I Pramptien Scheme,
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® He was t® cress the E.B. at the stage of Rs,560=-580Aw,e.'E.
| 1-6~84, The Departmental Premgtien Commitise (DPC) which met
on 22-6-34 feund him net €it te cruss the E.B. w.e.f.1-6-84
but no erder was cemmunicated te the applicant. The DPC
me_t again_on 15-10-84 and again censiderad him unfit te» crsss
the 2.B. The DPC me.t for the third time» on 9-9-.85 and fpund
him uﬁfit t® cress the E.B. due t» the adverse entry fer the
year 1982-83. This finding ef the DPC was cemmmnicated te
the applicant by the impugned erder dated 25-11-85 at annexure
A-I. Finally, the DPC which met en 18-6-86 feund him £it te
crmess the Eaﬁ. W.&,f,1-6-86. The applicant retired en 31-7-89,
His representatien. and appeal dated 26-12-85 was rejected
en 19-1-88 and his further petitien dated 4-5-88 was rejected
oy the impugned erder dated 5-5-89 at annexure A-III. The
applicant has argued that in accerdance with the Gevt. of -
i India's grder 5 welow FR 25, his case fer pmcessing the
E.B. en 1-6-34 shsuld have been takeﬁi% April, 1984, But
the first cemmunicatisn abeut his keing considered unfit fer
cressing the E.B, was communicated t¢ him 17 menths after
& the due date by tﬁe impugned order dated 25-11-85, His
cententisn that his case was net reviewed annually, hswever,

is net cerrect as the aferesaid facts indicate that his case
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was censidered with a gap o#f less than ene year Wetween
; 22-6-84 and 18-10-84, The applicant’s further_: cententian is
t that he had a good recard ef service and had never been
| punished and was, as a matter of fact, given a ‘specia-l allewance
[ of R5.35/- wW.e.£.30-11-83 for helding supervisesry pest. By
i withhplding B.B. with cumulative'eﬁfect. he has kean penalised
in pensien and gratuity alse. He has alss suffered in the
fixatisn of the revised pay scales wee.f.1-1-86. He has -
challenged the impugned srders at annexu'}:e A-II and A-III as
Being nen-speaking, |

Y"K/ 20 The respendents have stated in the ceunter affidavit
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that the werk and cenduct of the applicant was net upte the
.mazk in aécﬁrdance with the adverse entries in the A.C.R. fer
the year 1981-82  and 1982-83, and accsrdingly the actien fer
not censidering him £it te cmess E.B. w.e.f.1=-6-84 was'just
and within the framewsrk and rules....'. They have stated

that in acosrdance with FR 25(5)(3), it is net shligatery te

release the earlier increments. They have alse preduced the
cepies of the.prﬁceedinés »f the DPCs held on 22-6-84, 15-10-84,
9-9=-85 and 18-6-86, _

3. In the rejeinder, the applicant has stated that no
decisieon «f the competent autheority was cemmunicated en the
recymmendatisns of the DPC held on 22-6-84 and 15-10-84, The

DPC of 22-6~-84 recsmmended that the ap@licant shepuld be kept
under shservatian and will ®e reviewed after sik_mmnths. .
Therefere, the nextAbPC:shéuld net have M%?n met en 15~10-84

t® declare the aﬁplicant as unfit withgut mentisning the

result of observatisn.v The check 1iét enclssed with the prwceeed-
ings #f the DPC held on 9-9-85 at annexure R-5 alsp shswed

that the case of the applicant had Been recemmended in spite of
the adverse entry in the ACR fer the year 1982-83., His

further canténtien is that the DPCs had given their recpmmenda-

tisns en the basis of the adverse entry in the ACR eof 1981-82

which had net been cemmunicated ts him in vislatisn ef the
principle of natural justice and well-settled law laid down
by the Hen'ble Supreme Caurt., The impugned erder dated 25-11-85
merely indicated the recemmendatisns of the DPC which shews

that the cempetent authority had net applied its jwdnedat mind.
’ &

4, I have heard the arguments eof Shri Sant Lal, the

leamed csunsel fwr the applicant as alse @fIShri NeDs Armra,
Asstt, Directsr(Telecem), Haryana Circle, Amdala, and gone
threugh the decuments carefully. The respendents praduced the

ACR dassier of the applicant alse fer eur perusal, The appli-
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cant had eamed adverse entries during 1981-82 and 1982-83
whi€h, frem the preceedings ef the DPC prsduced By the respsn-
dents aleng with ceunter affidavit, shewed, had been taken
inte account by the DPC, The check list enclssed with the

of the DPC )
praceedings/held on 22-6-84 indicated that in case of the
applicant, the cenfidential reports fer 1951-82, 1982-82 and
1983-84 were’takén ints acosunt. The check list alse clearly
-indicated that wheﬁeas the adverse entry ef 1981-82 had not

Toeen. - canvgyed te the applicant. The respandents"case is
been
that he had net/feund fit fer crossing the E.,B. because of

the entries of 1981—82 and 1982-83, Of these twp years, it
is admitted that the adverse entries of the 1981-82 had not
®een cenveyed te the applicant. These adverse entries which

Yruanl- hanc

m@gﬁ@'had>xxnxn¥zﬁ played a crucial rmele with the DPC are
-

as fellews. Under the heading ‘Promptness in dispasal ef wsrk',

it was recerded that the applicant "always tends te delay"®,

In anether celumn, it was indicated that he had "no initiative"®,

In angther ocplumn, it was indicated that he."lacks devetien

to duty®. It was also mentiened that he was het dependable”.

I feel that these are very damaézggmggzgigé and ky taking them
inte acosunt, the DPC has vislated tgé rales of natural
justidea From the ACR d@ssier,'it further transpires that
even theugh feor the year 1982-83, the adverse entries recsrded
by the Rep@rtlng Officer, were u@m ocomnunicated to hlmj'zpe
fallewing entry reo@rded by the aniewing Offlcer was net

cemmunicated to the applicants:

*I agree enly partly. The official’s work is not

satisfactory., He tries to create problems in the

deptt, * (empha31s added)

The akove will show that even the adverse entries
of 1982-83 were not fully communicated ts the applicant ss

that he could have an eopportunity to represent against them
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& and get them expunged or mpdified, By letting the DPC take

inte acopunt the aforesaid dama.ging adverse entries withgut
communicating the same to the applicant and without giving

him an @pperﬁanity to reéresent against thém, in the applicant's
case, the rules of natural justice have keen clearly vislated,
In R.L.Butail Vs. Unien of India (1970) 2 SCC 876, a Censti-

- - v'n.Ccme,dQ,. :
tutien Bench of the Supreme Court held. that uncommunicated

5
adverse remarks er when representations against the same
not
adverse remarks hadfbeen decided, they cannet be made the

S
foundation for compulssry retirement., Similar views have keen

-held by the Supreme Court in Brij Mshan Singh Chepra Vs.
State of Puhjab, AIR 1987 (1) SC 513, In that c_ase‘, relying
upon -another decisien of the Supreme Gourt in Gurdial Singh
Fiji Vs, State of Punjab and ethers, 1973(3) SCR 518 AND
Amar Kant Chaudhary Vs, State of Bihar, 1984(2) SCR 257, it
was .hc-‘zld as fellows 3 |

"Decisien in Gurdial Singh Fiji V. State #f Punjab
and ethers 1973(3) S.C.R. 518 and Amar Kant Chpudhry
V. State of Bihar, 1984 (2) 297 lay down the principle
that unless an adverse-repert is commnicated and
representatien, if any, made By the empleyee is
considered, it cannot be acted upen te deny promotion.

¥ We are of the opinien that the same consideration

’ mast apply to a case where the adverse entries are
taken inte account in retiring an empleyee prematurely
from service., It would be unjust and unfair and -
csntrary te principles ef natural justice to retire
prematurely a Government employee sn the basis of
adverse entries which are either not communicated to
him or if communicated representations made against
those entries are not considered and disposed of, ©

I feel that just as uncommnicated adverse remarks
cannot be taken into account for purposes of denial of prom-
tion or compulsery retirement, the same cannot be taken inte
account for the purpese of crossing ef Efficiency Bar,

5. In the facts and circumstances, I allew the applica-
tien, set aside the impugn'ed erderi at annexure A-I, datéc‘l
25-11=85, annexure A-Il dated 15~1-88 and annexure A-III dated

5-5-89 and direct the respendents to deem the applicant to
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: have cressed the Efficiency Bar wee.f. the date on 1-6-84
with all consequential Benefits of. arrears of pay and
- ) F\, .
allewances,
There will ®e no order as to cests.
)
a2y \7\ .c” "
( S.P. MUKERJI )
VICE CHAIRMAN,
/PRK/
JIA'
P
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