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In this applicatiiiri dated 13,7.1989, filed unsSer

Seetitin 19 af the Administrative Tribunals Act, 1985, the

applicant wh® has l©een v®rking as Technical Supervi^r under iKx
Cu

Directer 9f Telec®mnnmicati®ns, Haryana Circle, has challenge!^

the irrpugned ©r^ers dated 25.11,85 at Annaxura A-I by which

he was informed that he had n©t been consifierai. fit ts crass

the Sfficiency Bar (S.B.) hy the DPC held en 9.9.35, He has

als® challenged the impugned ®r«lers datet 19.1,88 and 5.5.89

toy which his representations were rejected. Ha has prayed

that the resp®ndents be Erected t® all®w him tt C£®ss the

Sfficiency Bar at tha stage ®f Rs.560-580 with effect fruirn the

due data ®f 1-6-84 with all consequential benefits. The case

based ®n the undisputed facts are as f»ll©wss

The applicant has been working as Technical Supervisor

in the grade ©f Rs,425—640 w.e.f. 1—6—74. He was allawed a

special allowance 0f Rs,35/-- per ni®nth far i^lding supervis®ry

pest w.e.f.30-11-83 under the Time-btsund-I Pr»ni»ti©n Scheme.
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He was t® cr®ss the S.B, at the stage ®f Rs.560-580

1-6-34. The Departmental Prsn®ti®n Cammittee (DPC) which met

®n 22-6-84 fsund him n©t fit t® crass the S,B. w«e»f. 1-6-84

teut n© ®rdQr was c^mimanicatsd t» the applicant. The DPC

met again ®n 15-10»84 and again ©ensitered him lanfit te» es»ss

the 3.B. , The DPC met f»r the third time @n 9-9-85 and famnd

him unfit t» crwss the S.B, due t» the adverse entry f®r the

year 1982-83. This finding ®f the DPC was csniKnanieatsd

the applicant fejy the irrgiugned ®rder dated 25-11-85 at annexure

A-I. Finally, the DPC v/Mch met «n 18-.6-86 f®und him fit t«

er»ss the E«B« w,e.f. 1-6-85. The applicant retired ®n 31-7-89,

His r^resaitatian . and appeal dated 26-12-85 was rejected

®n 19-1-88 and his further petitian dated 4-5-^83 was rejected

liy the injjugned ©rder dated 5-5-89 at annexare A-III. The

applicant has argued that in aecsrdance with the G®vt. ®f

India's @rder 5 }»el@w FR 25# his case f#r pracessing the
VA

S.Ba #n 1-6-84 should have been takenW April, 1984, but

the first C3itrii\inieati®n ab®ut his being esnsidered unfit far

crossing the E.Ba was csmnainicated t® him 17 rn©nths after

the due date by the irtpugned order dated 25-11-85. His

c©ntenti®n that his case was not reviewed annually, however,

is net c©rrect as the af®resaid facts indicate that his case

was considered with a gap ®f less than ®ne year between

22-6-84 and 1S-10»84. The applicant* s further G»ntenti®n is

that he had a g©0d record af service and had never been

punished and was, as a matter ®f fact, given a ^eeial allowance

af Rs.35/- w«e®f.30-ll=-63 f®r h®lding supervisory pest. By

withhulding S,B« with cunmulative effect, he has been penalised

in pensi©n and gratuity als®. He has alsa suffered in the

fixation ef the revised pay scales w.e.f.1-1-86. He has

challenged the inpugned »rders at annexure A-I I and A-III as

being n®n-speaking,

2* The respsndents have stated in the (punter affidavit
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that the werk eind cenduct »f the applicant was net upt® the

mark in aeo^rdance with the adverse entries in the A.C.R. f»r

the year 1981-82- and 1982-83<, and aco®rdingly the actian f0r

not considering him fit t© ciass w.e.f. 1-6-84 was'just

and within the framewsik and rules..,.'. They have stated

that in aco®rdance with FR 25(5) (3) , it is not obligatsry ts

release the earlier increments. They have als© praduced the

cepies ®f the proceedings ®f the DPCs held on 22-6-34, 15-10-84,

9-9-85 and 18-6-86.

3. In the rejoinder, the applicant has stated that no

decisi©n m£ the csmpetent autherity was c»mmunicated on the

rec®imiendati®ns of the DPC held ©n 22-6-84 and 15-10-84. The

DPC ®f 22-6-84 reesirraended that the applicant should be kept

under observation and will tee reviewed after six rn»nths.

Therefore, the next DPC should net have met on 15-10-84
St-

to declare the applicant as lonfit without mentioning the

result of observation. The check list enclosed with the pr*ceeed-

ings of the DPC held oi> 9-9-85 at annexure R-5 als© slewed

that the case of the applicanti had teeen reosmmended in spite of
V the adverse entry in the ACR for the year 1982-83. His

further contention is that the DPCs had given their rec®ntnenda-

ti®ns on the basis of the adverse entry in the ACR ®f 1981-82

which had not been communicated tm him in violation of the

principle ®f natural justice and well-settled law laid d^m

toy the Hsn'ble Supreme Court, The inpugned order dated 25-11-85

merely indicated the reaBimioidations of the DPC which shows

that the coixpetent authority had not applied its mind.

1 have heard the arguments ®f Shri Sant Lai, the

learned counsel for the applicant as als© ®f Shri N.D. Ar®ra,

Asstt. Direct@r(Telec®m) , Haryana Circle, Arrtoala, and §one

through the documents carefully. The respondents pr®duced the

ACR dossier ®f the applicant als® for our perusal. The appli-
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cant had earned adverse entries during 1981-82 and 1982-83

whidh* f r»m the prssceedings ®f the DPC pi^duced ky the respan-

daits al®ng with csunter affidavit# shewed, had teeen taken

int® aecexint Icy the DPC, The check list encl»sed with the
•f the DPC

pr®ceedings/held ©n 22-6-84 indicated that in case ©f the

applicant, the canfidential reports f»r 1981-82, 1982-82 and

1983-84 were' taken int© aco©unt. The check list als® clearly

- indicated that the adverse entry ©f 1981-82 had net

been Ganve^ed t» the applicant. The respsndents* case is
been

that he had n9t/f®und fit for crossing the E.B. because ©f

the entries ©f 1931-82 and 1982-83, Of these tv© years, it

is admitted that the adverse entries of the 1981-82 had n®t

been conveyed t© the applicant. These adverse entries which
"VYLurei- Wowx.

fead? played a crucial rs^le with the DPC are

as f®ll@ws. Under th^ heading 'Pronptness in dispasal «f wsrk*,

it was recsrded that the applicant "always tends t# delay".

In another column, it was indicated that he had "no initiative".

In ansjther oslumn, it was indicated that he -"lacks devstien

t© duty". It was als© menti@ned that he was 'h»t dependable",
'WvuorMYvumj.c.a.feL

I feel that these are very damaging entries and by taking them

int© account, the DPC has violated the rules of natural

justices Prwm the ACR d@ssier, it further transpires that

even thsugh for the year 1982-83, the adverse entries recsrded

by the Reparting Officer, were zmk. camnriunicated t© him, the

fall©wing entr^^ recorded by the Reviewing Officer was n®t

cemireinicated to the applicants

"I agree ^nly Jiartly. The ©fficial's wark is n®t
satisfactory9 He tries t© create problems in the
deptt. " (enphasis added)

The ^ove will show that even the adverse entries

®f 1982-83 vjere not fully communicated t» the applicant s©

that he c©uld have an opportunity ts represent against them
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and get them expunged ©r ra»dified. By letting the DPC take

int© accxjunt the a£©resaid damaging adverse entries without

communicating the same t® the applicant and without giving

him an @pp@rtunity t© r^resent against them^ in the applicant's

case, the rules of natural justice have been clearly violated.

In R.L.Butail Vs, Union of India (1970) 2 SCC 876, a Cansti-

j. A.- r, 1- ^ Cane.'Vtuti©n Bench ©£ the Supreme C©urt held that unc©mraunicated

adverse renarks ©r when r^resentations against the same
n®t

adverse remarks ha^^^een decided# they cann®t I»e made the

foundation for c©mpuls©ry retirenent. Similar views have been

held tey the Supreme Osurt in Brij l^han Singh Ch®pra Vs.

State ©f Punjab, AIR 1987 (1) SC 513. In that case, relying

up©n another decision ©f the Supreme Cfeurt in Gurdial Singh

Fiji Vs. State of Punjab and ®thers, 1973(3) SCR 518 AND

-Amar Kant Chaudhary Vs. State of Bihar, 1984(2) SCR 297, it

was held as follows s

••Decision in Gurdial Singh Fiji v. State m£ Punjab
and others 1973(3) S.C.R® 518 and Amar Kant Chsudhry
V. State ®f Bihar, 1984 (2) 297 lay down the principle
that unless an adwirse--report is c®raimmicated and
rspresentatien, if ar^, made by the enployee is
c®nsidered, it cannot be acted upon t© deny pr©m0tion,
Vfe are of the opinion that the same consideration
raist apply t© a case where the adverse entries are
taken into account in retiring an employee prematurely
fr@m service® It vsuld be unjust and unfair and
contrary t© principles ®f natural justice t© retire
prematurely a C^vepiment employee ®n the basis ©f
adverse entries which are either not communicated to
him ©r if communicated representations made against
those entries are not considered and disposed of. "

I feel that just as uncemoninieated adverse remarks

cannot be taken into account for purposes ©f denial of pron®-

tion or cgnpulsory retirenent, the same cannot be taken int®

account for the purpose of crossing ®f Efficiency Bar.

Se In the facts and circumstances, I allow the applica
tion, set aside the impugned orders at annexure A-I, dated

25-11-85, annexure A-II dated 19-1-88 and annexure A-III dated

5-5».89 and direct the respondents to deem the applicant to
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have crossed the Efficiency Bar Wee.f. the date on l=.6-84

with all cxisnsequential benefits ©fj. arrears of pay and

allowances.

There mil tee no order as to costs.

•» '
C S.P. MUICSRJI )

Vies CtmiRMAN,


